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INTRODUCTION.

G REAT BRITAIN is the only mo-

narchical flate now exifting, where
the rights and privileges of the fub-
jet are, by the conflitution, perfedtly fecu~
red againft the incroachments of the prince ;
and where no law can be made, or tax

impofed, without the confent of reprefenta-
tives chofen by the people themfelves.
Altho’ the bringing this admirable con-
{titution to that degree of perfetion it has
now attained, has been the work of many
ages, the {eeds of it are to be difcovered in

the annals of thofe nations that over{pread
Europe upon the declenfion of the Roman

empire, and whole cuftoms and manners

made {o remarkable an alteration upon the
face of that quarter of the globe. Men,
who from their infancy had imbibed the fpi-
rit of liberty and independence, and allow-
ed {uperior command only to fuperior merit,

real or fuppoled, were not formed to yield
A to



2 INTRODUCTION.

to the unhimited controul of a fingle ruler,
or to {ubmit to the arbitrary ditates of one
waom they themielves had elevated to di-
ftin%ion. Hence, in all the new kingdoms
eftavlifhed 1 Europe, upon the irruption of
the northern nations, the power of the mo-
narcl, at firlt only the leader of the con-
quering army, was of a very lunited nature:
Nothing of ‘moment was done or under-
taken, but with the advice of the great and
leading men, the proceres regniy who form-
cd a body known by different names in
different countries,  The Cortes in the

kingdoms of Arragon and Caftile; the an-
nual affemblies held in France under the

names of Les Cbamps de Mars, and Les
Champs de Mar; afterwards fucceeded by
the States General ; the Wittenagemot in
England during the Anglo-daxon govern-
ment, were all of one origin ; and, being
invefted with the higheft authority, render-
ed the power of the kings more the fhadow
than the {ubltance of regal dominion.

It muft not, however, be {uppofed, that,
in the ages to which I now refer, the whole

body
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body of the people were free and indepen-
dent. The idea of an univerfal political
liberty was then unknown. It was incon-
hftent with the feudal fyftem that took
place 1n the new kingdoms of Europe ; and.
no example of a conftitution, for:ed upon
a bafis {o excellent, appeared, till that fy-
ftem had greatly declined, and had been in
a manner totally obliterated.

Neither mutt we {uppofe, that the fame
identical mode of government took place
in each of the feveral kmgdoms, formed
upon the ruins of the Roman empirc; or.
that the ariftocratical liberty, with which
cach was at firft mﬂuenced continued to
produce the fame effes in all. In lome,
the power of the monarch was more, and
1 others lefs limited. Infome, the national
council was compofed only of a few great
and leading men; in others it was more
diffufed, comprehending a greater part of
the body of the people. The circumfan-
ces of ﬁtuatlon, chimate, {oil, commerce,
and religion, the difpofitions and talents of
princes, the factions amongft the great men,

A 2 tended,
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tended, in the courfe of years, to introduce
revolutions in the political fyftem, and to
form new conftitutions of government: So
that, while one nation daily improved, and
at laft brought its political liberty to the
higheft luftre, others gradually declined,
and in the end funk under the abjeét yoke
of abfolute monarchy.

To point out the various revolutions in go-
vernment that have taken place in the diffe~
rent nations of Europe, and to tracethe caufes
of thefe revolutions, would be to write the
hiftory of many ages. The reader may con-
{ult other authors on that {ubjeét; which, tho’
entertaining to a philofophic and inquiring
mind, is not neceflarily connected with the
view or intention of this treatife: It will be
{uflicient for my purpole, to give a fhort
{ketch of the rife and progrefs of parliament
in this ifland.

TITLE



TITLTE 1L
Of the Englifh Parliament.

&i UTHORS differ much with regard

to the word Parliament. Some de-

rive it from the French, others from
the Celtic*; but all agree that it was un-
known in England prior to the Norman con-
queft; nor do we find it in ufe till the reign
of Henry IIl.  Hence Craig, in his valuable
treatile De Feudis, has been led to obferve,
that parliaments were firft introduced by that
prince: But, although the great council of
the nation was, during his reign, brought
nearer to the plan upon which parliamént 18
now eftablithed ; thofe who fuppofe that,
prior to this period, the kings of England
were pollefled of abfolute power, or ualimit-

ed authority, muft be little verfed in the hj-
ftory of that kingdom.

A 3 What

* See Barrington’s Obfervations, p. 67.
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What particular form of government took
place in Britain, or, to {peak more properly,
in the different ftates in Britain, prior to its
becoming a Roman province, can only be a
matter of conjeCture.  We look in vain
for certainty 1n ages fo dark and remote.
But as, in all probability, this ifland was
peopled from Gauly it is natural to fuppolc
that the fame manners and cufloms would
be introduced which prevailed in that part
of the continent whence the firlt fettlers
came, and which are {o well defcribed by the
two beft hiftorians that their own, or per-
haps any age has produced, Caefar and Ta-

cttus. o
While Britain remained under the power

of the Romans, it would no doubt be {ubject
to their government and laws, like any other
province ; but, when they were obliged to

abandon it, in order to prelerve countries
nearer the feat of empire, and the luxuri-
ous and effeminated Britons were over-

powered by the Saxons, whom they had in-
vited to aflift them againft the incurfions of

the Pi&ts and Scots, the forin of government,
o
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to which thefe new conquerors had been ac-
cuftomed, would naturally take place. We
accordingly find, that, even during the hep-
tarchy, all matters of public concern were
tranfacted by the king, with the advice of the
oreat council of the nation, which was held
under the feveral names of Michel=fynoth, or
great council, Michel~gemote, or great meet-
ing, and more frequently, [ittena-~gemot, or
the meeting of the wile men.

After the union of the different king-
doms that compofed the heptarchy, King
Alfred ordered this national affembly to
meet twice in the year, or ofiner, if necef-
{ary; and, as the fucceeding Saxon and Da-
nith monarchs held frequent councils of
this fort, for the purpole of enadting laws;
{o, from the titles prefixed to thefe laws,-we
may fafely conclude, that both the king and

the great council were underficod to have a
joint, and neither of them an exclufive au-
thority, in matters of that kind *.

A 4 Who

# T'he preamble to the laws of Edgar is thus exprefled:
¢ Haec funt inftituta quee Edgarus Rex confilio {apien-



3 Of the Enghfl Parliament.

Who were the conftituent members- of
this great council, our beft antiquaries have
not been able with certaint)f to decide, Itis
agreed on all hands, that the bifhops and
abbots, and the aldermen, or governors of
counties, were admitted to it and it 1s na-
tural to fuppofe that the judges, or men
learned in the law, would likewife make part
of an affembly of that kind. It is alfo pro-

bable, that the more confiderable proprietors
of land would be intitled to a feat in this

national counecil; but I can fee no certain
ground for concluding, that, in thofe days,
there was any fuch thing known as a repre~
{entation of boroughs: The cities were then
little better than villages; and the nature of
government {avoured too much of ariftocra-
cy to countenance {uch a reprefentation T.

The

¢ tum fuorum inftituit.’ The laws of Ethelftan are en-
titled, ¢ Haec funt judicia quae fapientes confilio Regis-
¢ Ethelftant inftituerunt, And thofe of Edmund, ¢ Haec
¢ funt inflitutiones quas rex Edmundus et epifcopr fui,
« cum fapientibus {uis, inftituerunt.’

+ See Brady’s treatife of Englifh boroughs, p. 3. 4« §+
KC,
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The Norman conqueit is a remarkable

' aera in the Englifh hiftory, and could {carce-

ly fail to produce at leaft a temporary revo-
lution in the internal polity and conftitution
of that kingdom. William, though he
founded his title to the crown, both upon a
pretended will of King Edward, and upon a
fuppofed eleftion of the people, fhill retained
the idea and manners of a foreign conqueror.
He, for a time, indeed, fhewed great affa-
bility and regard to his new {ubjects ; but he
took care to place all real power in the hands
of his Norman followers: And the commo-
tions that happened after he leit the king-
dom, on his firft expedition.to Normandy,
furnifhed him, at his return, with a pretext
for ufing the Englith with much rnigour.

“This produced new infurretions; but thefe

proving unfuccefsful, only gave a handle for
ftill greater feverity ; and, by the confifca-

tions which followed, added conliderably to
his power, and enabled him, even with {fome
thow of juftice, to gratify the rapacity of the
Normans. He accordingly ftripped the na-
tives almoft entirely of their property; and,

eftablifhing
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eftablithing the feudal {yftem over the whole
kingdom, as it then fubfifted 1n France and
Normandy, he divided all the lands 1n Eng-
land, exclufive of the church-lands and the
royal demefnes, into about 700 baronies,
which, with the refervation of the ordinary
feudal fervices, he beftowed upon the moft
confiderable of his Norman fellowers; and
thefe again parcelled out part of the lands fo
conferred upon them to other foreigners,
who were denominated knights or vatals,
and paid‘ the barons the {fame {ervices and
{ubmiflion which they themielves paid to
the fovereign. Nor did William {top here ;
he reduced the ecclefaftical revenues under

the fame feudal government, and obliged the
bifhops and abbots to furnifh, during the
time of war, a certain number of knights,
or military tenants, proportioned to the ex-
tent of territory which they poflefied. -

By this innovation, William’s power muft
have become greater, and his authority more
extenfive than that of any of the Englifh
monarchs, during the period of the Anglo-
Saxon government, The natives, either

0=
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totally difpoflefled of their lands, or glad to
hold them of the Norman barons, would
not be called upon to aid the fovereign with
their councils; and the Normans, who came
in their place, owed too much to the arbitra-
ry {way of William, to pretend to controul
his authority.  Conftantly employed, not
only 1n his reign, but during the reigns of

his immediate {ucceffors, either in fecuring
themfelves againft the revolts of the natives,

or in ferving their princes in expeditions
on the continent, they could not for fome
time acquire {o firm an eftablithment, as to
enable them effectually to reprefs the arbi-
trary dominion which thefe princes affumed.

No fooner, however, did they begin to u-
nite with the nation, and to gain a fecurity
in their pofleflions, than the natural genius

and marners of the country whence they
came, taught them to oppofe even the ap-
pearance of defpotifm. And thus the very fa-
vours which the conqueror beftowed upon
his followers, {erved to make them the more
formidable to his pofterity.

We
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We muft not, however, imagine that the
antient mode of government fuffered fo ma~
terial an alteration by the conqueft, as to
render the great council no longer a part of
the conftitution, or that the firft kings of
the Norman race were totally independent.
An alteration fo favourable to the crown was
not ealily brought about, and was indeed
totally inconfiftent with the feudal fyftem,
which, if William did not firft introduce into
England, he certainly eftablithed and con-

firmed. It was the privilege, as well as the
duty of all thofe who held 2z capite of the

{overeign, to attend his great court, of which
they were the peers; and, although Wil-
l1am and his immediate defcendents were not
{o dependent upon the will of the barons,
who, from the caufes above mentioned, were
then only in the infancy of their power,
there are many Inftances of thefe barons
being {ummoned to attend the great council,
along with the dignified clergy, who had a
two-fold right to be called ; firft, in confe-
quence of antient ufage, during the Anglo-
Saxon government; and, fecondly, as be-

g
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ing themfelves the King’s tenants iz cq-
pite for their fees,
But thefe councils differed materially from

parliament, as we now underftand the word.
There was no eletion of reprefentatives for
counties or boroughs ; no {eparate houfes of
lordsand commons : Thebithops,and abbots,
and the barons, who were the immediate
vaflals of the crown, were the only members
of thefe councils, and met together in one

body, to deliberate upon public affairs. Nay,

what 15 very remarkable, inftances occur of
foreign barons fitting and voting in the great
council of the nation ; and we find laws that
were enacied in foreign parts binding ™ up-
on the kingdom. Several Norman barons
voted 1n the great council, which was {um-
moned in 1164, by Henry IL for the pur-
pofe of trying Thomas a Becket *, and one
of the moft equitable laws made in that
prince’s reign, forbidding the goods of a vaffal
to be feized for the debt of his lord, unlefs
the vaflal were furety for the debt, and or-
dering the rents of vaflals to be paid to the

| Cre=

* Fits-Steph, p. 36
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creditors of the lord, and not to the lorél him-
{elf, pafled in a council which was held at
Verneuil, and confifted of fome prelates and
barons of England, and others of Norman-
dy, Poitou, Anjou, Maine, Touraine, and
Brittany ; and took place in all thefe diffe-
rent territories =,

While the immediate vaflals of the crown
continued to be few 1n number, there was
no room for reprefentatives; but, in time,
they became too numerous to meet together
inone body. Thofe who had only fmall fees
were likewife apt to confider attendance in the
ereat council as a hardthip, and accordingly

withed

* Bened. Abb. p. 248, This author does not indeed
pofitively fay, that this law was ordered to be obferved in
England ; but, as all the other countries mentioned by him

were equally independent of cach other, there 15 no
reafon to fuppofe that it did not extend to England as
well as to the reft.  His wordsare, ¢ Hoc ftatutum et con-
¢ {uetudinem {tatuit Dominus Rex, et teneri praecepit in
¢ omnibus villis fuis, et ubique in poteftate fua, fcilicet,
Normannia, et Aquitania, ¢t Andegovia, et Brittania, ge-

™

¢ nerale etratum.—FEt, ut hoc ftatutum firmiter tenere-
¢ tur, et ratum permaneret, fcripto commendari, et figillh
{ui au@oritate confirmari fecit) '

[ .Y
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withed to avoidit, Some denied their te-

nors, on purpofe to get free of the burden ;
and others ufed intcreft to obtain charters
to exempt them from ferving in parlia-
ment ¥,

Thele caufes, joined to the great alteration
made upon the ftate of boroughs by the Nor-
man princes, who beftowed upon them ter-
ritories 1n property, holding immediately
of the crown, and by the acceffion of wealth,
which growing induftry and commerce pro-
duced amongft their inhabitants, naturally
occalioned a remarkable variation in the con-
[titution of the great council. The ecclefia-
fucal dignitaries and the great barons con-

tinued to attend in perfon. The leffer ba-
rons deputed a certain number from each

county to reprefent their body ; and the bo-
roughs, as immediate tenants of the crown,
were likewile permitted to fend reprefenta-
tives to the national affembly.

At what precife period this new eftablith-
ment firft took place, does not withcertainty

appear :

* Coke 4. inft. 49.
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appear : 1t is commonly aicribed to that pe~
riod of the reign of Henry III. when the
Tarl of Leicefter was at the head of affairs.
It appears, indeed, to be pretty evident from
the charter of King John, granted mn 1203,
that the reprefentation of the imaller ba-
rons had not then been introduced ; for, as
by that charter the archbifhops, bifhops, ab-
bots, earls, and great barons of the realm,
weretobefummoned fingly by the King’s let~
ters ; o all the other {maller barons, who held
n capite, were to be fummoned in general

by the theriffs and bailiffs, Neither does a-~
ny thing in this charter authorife us to be-
lieve that any reprefentation of the boroughs
had at that time taken place; and the firft
fummons for calling the reprefentatives of
counties and boroughs, that 1s now extant,
iflued no earlier than the 49th year of Hen-
ry III. Nor does it even with certainty ap-
pear that the boroughs were regularly fum-
moned {o early. All we find 15, that the
cities of York and Lincolp, and other bo-
roughs of England, were written to, and re-
quired to fend two of the moft dilcreet men ;

and
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and the firft regular fummons we meet with,
direlted to fheriffs for the eletion of ci-
tizens and burgefles, is in the 23d of Ed-
ward 1. *

It is equally uncertain, when the parlia-
ment of England was firft feparated into two
different houfes: That feparation muft,
however, have taken place before the year

1370, when we find a {peaker of the com-
mons elected by them .

B - From

* A late ingentous author has, in a manner, promifed
o the public, to exbibit a conneéted view cof {everal direét

arguments, which prove a reprefentation of the commons
hefore the 49th of Henry III.  Sce hiftorical differtation
concerning the antiquity of the Englith conflitution,
p. 28t. I hopehe will perform this promife; in the

mean time, the reader may confult the hiftory of Henry
I1. by Lord Littleton, who is a very warm advocate
for a more carly reprefentation of the boroughs.

1 It 1s remarkable that this fpeaker of the commons,
whofe name was Peter de la Mare, had been imprifoned
and detained in cuftody by Xing Edward 111, {or his frec-
dom of fpeech, n attacking the Miftrefs and the Mini-
fters of that Prince ; Hume, 3.vol. p. 3. Carew in his
preface, p. 6. fays, That, in the parliaments of the 18.
and 22. of Edward I. the Lords and commons met toge-
ther to hear the caufe of calling the parliament, and when
that was declared, feparated in order to confider and de-
bate apart, of the matters given in charge.
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From that period, we find a regular par-
hament, confifting of lords and commons ;
the firlt compofed of the ccclefiaftical dig-
nitaries, and the great barens or peers, who
were fummoned fingulatim by the king’s
letters ; and the fecond, of the reprefenta-
trves of counties and boroughs, who were
tummoned per wicecomites; and the only
matcrial alteration that happened with re-
gard to either of thefe bodies, down to the

union of the two kingdoms, (except du-
ring the time of the ufurpation, when the

conflitution was totally unhinged), was,
that, upon the diffolution of monafteries in
the reign of Henry VIIL the number of the -

{piritual lords was greatly reduced, being
thencetorth confined to the two archbithops,
and twenty-four bifhops; whereas former-

ly the mitred abbots and priors made part
of that branch of the upper-houfe.

Having thus prefented the reader with a
fhort fketch of the origin and conflitution

of the Englith parliament; and it being no
part of my plan to enter into a2 minute dif-
cullion of the powers or feparate depart-

ments
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ments of its feveral branches, or of the
mode of ele@ion of the commons that has
been there eflablifhed, I thall now proceed
to confider the origin and conflitution of
the parliament of Scotland.

Ba TITLE
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Of the Parliament of Scotland.

N this title I propofe, in the firlt place,
E to trace the origin and the ancient
conftitution of parliament in Scotland ;

and next, to ftate the feveral changes it un-
derwent, down to the union of the two
kingdoms ; after which, I fhall point out
in what particulars 1t differed moft materi-

ally from the parhament of England, and
attempt to explain the caufes of thefe diffe-
Iences.

S ECTTI O N L

Of the Origm and firft Conflitution of Par-

liament 1 Scotland.

The more ancient hiftory of Scotland,
like that of all other nations, is involved

111



Of the: Parliament of Scotland. 23

in obfcurity and fable. Particular cir-
cumftances have, however, concurred, to
bring down that obfcurity to a later period
than otherwile would have happened. Of
thele, the deftruétion of many, and the ab-
ftraltion of others, of the public records
and monuments by Edward the firt of
England, if true, is not the leaft remar-
kable,

The Englifh have the laws of their Sax-

on kings: The Scots do not even pretend
to have any of an older date than the time
of Malcolm II. who began to reign only in
the year 1004; and, from the names of
offices, and the titles and other vocablcs
mentioned in the laws alcribed to that prince,
there arifes at leaft a ftrong prefumption
that they arc the compofition of a later age,

The judicious Sir H. Spelman conjeures,
that the name of Malcolm I, has been er-

roneoully fubftituted by tranferibers in the
place of Malcolm I11. whofereign commenced
in 1057, only a few years before the Nor-

man conqueft ¥, But there 1s reafon to be-
B 3 lieve

= Reliquiae Spelmanianae, p. 28,
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lieve that they are the production of a ftill
later pericd.

Notwithftanding this darknefs which at-
rends the Scottith hiitory, we may realo-
nably fuppofe, that the antient form of go-
vernment would be fimilar to that which
took place in England after the arrival of
the Saxons, and was eftablifhed in the other
nations of Europe that were formed upon
¢he ruins of the Roman empire. For, {0
far back as we can go, with any degree of
certainty, we difcover a limited monarchy,

and find, that all matters of coniequence ot
public concern were tranfacted, not by the

king alone, but by the king and his great
council; and this great council is ealily
traced to have been of the {fame nature, and
compofed of the fame members, with the
areat council of England during the time
of the Saxons, and the reigns of the fuft
princes of the Norman line.

The ftatutes of William I. commonly cal-
led William the Lion, who began toreignin
1165, are thus titled : ¢ Statuta five afhfaere-

¢ ois Willielmi regis Scotiaefadtae apud Perth
¢ coram
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¢ coram epifcopis, abbatibus, baronibus, ct
¢ alits probis hominibus terrae fuae.’” And
the very firft chapter begins with thefe re-
markable words : ¢ Placuit Regi ct concilio

‘fuo.” The epifcopr, the abbates, and the
barones are well known; but it may be afked,
who were underftood by the gencral defcrip-
tion of the ¢ ali prob1 homines terrae fuac,’
whom we likewi{e find mentioned as making

part of the great council, in the 2d chap-
ter of the ftatutes of Alexander 1I.? The

words are no doubt extremely comprehen-
{ive; but the ftatutes of thole two princes

do themfelves fufficiently anfwer the que-
ftion. In the 32d chapter of the fatuta
Wilhelm there is an enumeration of the

members of the commune concilium, which 1s
there exprefsly defcribed as conlifting of the
praelati, comitesy barones, and libere tencutes.

We may therefore fafely conclude, that the
¢ alit probi homines terrac,” mentioned in
the title of thele laws, were no other than
the fmall barons, who held u capite of the
crown. Did any doubt remain, it would be

cleared up by the 3d chapter of the ftatutes
B 4 of
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of Alexander Ii.; which enated, ¢ Quod
¢ de cactero, non fiat facramentum de amiffi-
¢ onc vitae, vel membrorum hominis {euw
‘ terrae, nifi per fideles homines, et per pro-
“ bos libere tenentes per cartas.’

Thefe ftatutes clearly thow, that, in thofe
days, the mhabitants of the boroughs made
no part of the great council of the nation ;
nor is there any reaion to fuppofe that re-
prefentatives from boroughs were admitted
till near the end of the reign of Robert
Bruce. There are extant two colleétions
of ftatutes, faid to have been made in that
prince’s reign, the pruna et fecunda flatuta
Roberti. Trom the fatuta fecunda, which,
however, are not authenticated, nothing 1s to
be learned with regard to the conftitution of
parliament at that time ; but, from the title
prefixed to the fatuta pruna, which were
enadted in a parliament held at Scone n the
13th year of Robert’s reign, we have good
reafon to believe, that no reprefentatipn of
the boroughs had as yet tzken place, no

mention being made of any {uch reprefen-
tatives
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tatives in the enumeration of the conftitu-
cnt parts of that parliament ¥,
We have, however, certain evidence,

: from an indenture drawn up in 1326, be-

- tween this Robert Bruce and the earls, ba-

S
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rons, freeholders, and communities of bo-
roughs (as they are there termed) by which
he obtained a grant, during life, of the tenth

- penny of all the farms and revenues be-

=R ST R R PE Ty, u

longing to the laity, that burgefles were

 then admitted to parliament . They were

probably called upon that occafion, becaufe
it was in view to tax the property of bur-

gelles

* They are thys defcribed: ¢ Robertus, Dei gratia,
¢ Rex Scotorum, anno regni {utdecimo tertio, die Dom-

‘nica proxima, cum continuatione dierum polt feftum
‘ Sanéti Andreae Apottoli, fubfequentium, refidens apud
“ Sconam, in plano parliamento fuo tento ibidem, habi-
‘ toque {olennt tra&atu, cum epifcopis, abbatibus, priori-
* bus, comitibus, baronibus, et aliis magnatibus de com-
‘ mumitate totius regni ibidem congregatis ; fuper va-
 ris et arduis negotiis, ipfum et regnum furfm tangenti-
‘ bus, atque in futuro tangere valentibus.’

T "The original indenture is in the advocates library;
and a copy of itis to be found in the appendix to the
Law Tradls, printed at Edinburgh in 1758,
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gefles as well as land-holders ; and they per-
haps had no voice in other matters : But
that they were confidered as a feparate and
diftin& branch of parliament {o early as the
reign of David II. the immediate fucceflor
of Robert Bruce, is cvident from the f{ta-
tutes of that prince; for, in the 4{t chap-
ter of thefe flatutes, the three eftates, or fres
commmunitates regn, are particularly men-
tioned : ¢ In parliamento ad inftantiam tri-
‘ ym communitatum, per Regem exprefle
¢ conceflum et publice proclamatum,’ éec. In
thofe days, there was no diftinétion 1n parha-
ment between the greater and{maller barons;

the third eftate muft therefore have con-
fifted of the burgefles, as the firft did of the
ecclefiaftical dignitaries, and the fecond of
¢ the comites, barones, et libere tenentes.’

It is from the period of admitting the re-
prefentatives of boroughs to the great coun-
cil of the nation that we may date the ex-
iftence of parliament, properly fo called *.

I

* The word parlianent 15 not to be found in any of the
eld ftatutes prior to thofe of Robert Bruce; and it ap-
pears
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I fhall now proceed to mention the altera-

tlons that its conftitutton afterwards under-~
went,

SECTION I

Of the dltcrations in the Conflitution of the
Scotch Parliament, from the tune that the

Reprefentation of DBoroughs was wtro-

duced, down to the Umon of the twwo
Kingdoms.

E have {een that the reprefentation

of counties took place, in England,

at leaft as early as the reprefentation of bo-
roughs. This, however, was not the cafe in
ocotland ; and, though it may with reafon
be fuppofed, that the fmall barons were, be-
“fore that period, become too numerous to at-
tend in perfon, and that many of them were
little

pears to have been ufed for the firlt time in Scotland in

the treaty of marriage made in 1290 with Edward I. A-
kercrombie, vol. 1. p. 460,
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little able to bear the expence of {uch atten-
dance; vet no attempt was made to relieve
them till the feventh parliament of James .

Tt does indeed appear, that perfonal at-
tendance was not always deemed neceflary,
~and that -it was cuftomary for thofe who
were bound to ferve in parliament to name
procurators or deputies; but this praftice
was juftly corrected by the a&t 1425, cap.
52, which enadted, ¢ That all prelates, erles,
¢ barronnes, and irechalders of the king
¢ within the realme, {en they ar halden to
* erive prefence in the kingis parliament and
¢ gencral councel, fra thine foorth be halden
¢ to compeir 1n proper perfon, and not be a
¢ procuratour ; but gif .the procuratour al-

¢ Jeage there, and prove a lauchfull caufe
¢ of their ablence.”  We accordingly learn,
from the titles prefixed to the acts of the
6ih, 7th, and 8th parliaments of this prince,
that thofe who could not give a reafonable
excufe for their abfence were fined in L. 10,
The words are: ¢ Comparentibus omnibus
“ illis qui debuerunt, et voluerunt, et potue-
« runt commode interefle, ablentibus qui-

¢ bufdam
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¢ bufdam alus quorum quidem legitime ex-
¢ cufat1 fuerunt; alii vero, quafi per contu-
¢ maciam, {e ablentaverunt, quorum nomi-

‘ na patent in rotulis feCtarum, quorum quif-

¢ que adjudicabitur in amerciamento decem

¢ librarum *.’

But, by the a& 1427, cap. 101, the {mall
barons and free tenants (the old libere

tencintes) were relieved of the burden of at-
tending

* This fine was confiderably increafed by the ads 1 587,

cap. 34. and 1617, cap. 7.; and fill more fo by two up-
printed adts of the 2d feflion of the ift parliament of
Charles IL.; and by the firlt a@ of the 3d feflion of che
1t parliament of Williamand Mary. The a& 161 7y cap. 7.
did however allow thofe prelatesand peers, whofe abfence
was lawfully excufed, togive proxies to fome of their own

eltzte to vote for them; but no fuch privilege was by that
tutute given to the {fmall barons or burgeffes. This 2
likewife declared, that no excufe thould be received but a
licznee from the King, if within the kingdom, or, in his
atlence, from his High Commiflioner, and, inthe abfence
of fuch Commiflioncr, from the Lord Chancellor and
Lords of the Secret Council, to be praduced the firft day
of the parliament. Hence Sir George M<Kenzie obferves,
that the allowing proxies was an advantage to the King,
feeing it depended upon him whether or no they conld be
cirectual,  See his Obfervations, D. 344.
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tending parliament, upon condition of their
{ending two or more wife men, as commil-
floners, from each fhire, according to its fize,

except the two fhires of Clackmannan and
Kinrofs, which, being very fmall, were only
to fend each of them one commiflioner.
This a& further direCted, that out of thefe

commiffioners a wife and expert man {-culd
be chofen, who fhould be called the Com-
mon Speaker of parliament, and propofe all
things pertaining to the ccmmons in par-
liament; and that the whele commiffioners
fhould have coftage (v e. their expences)

from thofe of their refpective fhires whe
owed attendance in parliament *,

It

*By the act 1587, C. 114, It was ordered, that all free-
holders fhould be taxed for the expence of the commif-
{ioners of the thires; that the Lords of council and fef-
fion thould yearly dire letters at the inftance of the
commiflioners, for conveening the freeholders to make
fuch taxation and that, for payment thercof, Ietters of
horning and poinding fhould be aireéted upon a charge
of fix days. Still however this taxation was uncertain
and undetermined; but by the act 1661, c. 35. five
pounds Scots were allowed to every commiffioner for each

day’s attendance; including the firft and lalt days of the
parhiament,
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It is probable that at this time James I.
who had received his education in England,
intended to put the parliament of Scotland
upon the fame footing with the Englifh
parliament, and to render the commons a
feparate houfe, But, if {fuch was his inten-
tion, it did not take place. On the contra-
ry, no part of this ftatute {ecms to have
been much regarded. The fmall barons

neglected to ele&t commiflioners, and were
of courfe ftill obliged to give perfonal at-

tendance, that being the condition under
which they were relieved of the burden.

We

parliament, and a certain number of days for going and -
returning, for which all the frecholders, heritors, aﬂd
liferenters, except noblemen and their vaflals, were to be
liable in proportion to the value of their refpedive lands
and rents within the thire. This daily allowance was
however only given for the days the commiflioners ac-

tually attended; and by the aét 1690, c. 1. the clerks

of fefion, as deputies of the clerk-regifter, were ordered
to make {federunts of each diet of parliament, and to muark

thofe who were abfent. By this a& the clerk-regifter was
likewife ordered to give certificates to the commiffioners
of fhires and boroughs of their attendance, in order that

they might exact their fecs from the thires and boroughs
waich they reprefented.

-
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We accordingly find 2 new act paffed aboit
thirty years after, by which it was enacted,
¢ that no freeholder under L. 20. thould be
conftrained to come to parliament as for
prefence, except he were a baron, or were
fpecially called by the King’s officer, or by
writ *””  And, in the reign of James IV,
another a&t pafled, relieving all barons and
frecholders within 100 merks of new ex-
tent, unlefs fpecially written for by the
king, but enjoining all thofe of a higher
extent to come to parliament, under the
pain of the old fine §.

Notwithftanding thefe acts, the {mall ba-
rons feem to have been very remifs in their
attendance. Few of them went to parlia-

ment except upon particular occafions; fo

that at laft a doubt arofe, how far they
were entitled to a feat T3 and it was not till

the

® 1457, C 78
§ 1703, C. 76,
+ We learn this from a letter from Thomas Randolph
to Sir William Cecil, of the 1oth of Augult 1560, in which

he tranfmitted a copy of a petition from the leffer barons,
praying

Y
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the reign of James V1. that the reprefenta-
tion of the {mall barons by commiffioners

from the {everal fhires, was fully eftablifh-
ed by the at 1§87, ¢, 114.
This a&t proceeds upon a recital of the
old ftatute of James I in 1426, and regu-
lates the manner in which the commiffion-
ers were to be elefted and warned to parlia~
ment. |

The a& of James I. allowed every free-
holder a voice in the eletion of commif-
fioners; but, by the act now under confider-
ation, only thofe who were poflefled of a
torty thilling land in free tenantry, and
had their attual dwelling and refidence
within the thire, were permitted to vote.

The qualification of the commiffioners

G required

praying to be admitted to the parliament that was then
held, and that all former a&s concerning their place and
eltate, and in their favour, fhould be confirmed, Appro-
ved, and ratified.  The original letter is in the paper-of-
fice in the tower of London, and a copy of it is to be
found in the appendix to Dr Robertfon’s hiftory of Scot-

land, during the reigns of Queen Mary and King Jumes
VL.
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required by this act, was, that they fhould
be the king’s freeholders, relident indwell-

ers within the fthire, of good rent, and well
efleemed. But what the amount of ther
rent or eftate thould be, 15 not mentioned.

It 15 probable that the rent which intitled a
freeholder to elet, would alfo intitle him
to be elefted a commiflioner.

With regard to the mode of eletion, the
frecholders were appointed to meet at the

firft head court after Michaelmas yearly *;
or, failing thereof, at any other time when
they

“ Gf oid, the (heriffs of the {feveral counties were bound
(o hold three head-courts in the year, for the due admi-
niftration of juftice, at which all frecholders were obliged

to attend; Q. Attach. cap. 33. § 3. & 5. Thofe who
owed fuit and prefence were obliged to attend perfonal-

Jvs but thofe who owed fuit only, were allowed to {end
their fuitors or proxies, fuch proxies being however qua-
lified to pafs upon an aflize, 1540, cap. 71, But at pre-
fent there is only one head-court held in the year, on a
fixed day, at Michacimas, or about that term. There
the {recholders affemble to adjuft their rolls, in the man-
ner to be afterwards taken notice of. No freeholder,
however, can now be fubjeéted to any fine, for ablence
from any fheriff court, unlefs he be fummoned to {erve as

a juryman, or for fome other lawful purpofe 5 zoth Geos
1L cap. so.
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thE}r {hould pleafe to aflemble for that pur-

- pofe, or be required to do {o by his Majefty ;

- and, after chufing their commuihioners, they

" were to notify their names in writing to the
“direGor of the chancery. This a& further
ordered the commiflions to be fealed and

fubfcribed, by at leaft {ix of the barons and
frecholders; and, by afubfequent a&t of the
fame prince *, no barons were to be recei-
ved as commiffioners for fhires in parlia-
ment, without producing fuilicient commii-
fions, granted to them in a full convention
of all the barons of the fhire, and authori-
fed (authenticated) by the fubfcriptions of a
great number of the barons then prefent,
and likewife by the {ubfcription of the clerk
of the meeting.

The commiflioners for fhires being 1n this

manner yearly elected, the {tatute directed
that they fhould be warned to any parlia-

ment or general convention to be afterwards
held, by precepts Hfluing from the chance-
ry, the form of fummoning to parliament

C 2 that

-rr‘_
iy
[

1597, cap. 270.



6  Of the Parliament of Scotland.

that was in ufe before the lefs troublefome
mode of a general proclamation, took place.

It was further appeinted by this a&, that
an equal number of the commiflioners from
(hires {hould be upon the committee of ar-
ticles ¥, with thofe put v pon that committee

from amongft the commiffioners of bo-
roughs, and that their appearance in par-

liament fhould relicve all the remaining

{mall barons and freeholders irom giving

{urt and prefence therein . ‘
However f{imple and plain this plan of

cleCting commifhioners from fhires may ap-

ear,

-.
% The nature of this committee which was named at
the beginning of each parliament, will be fully explained

in the fequel
4 As this a& did not exprefsly exclude the other {fmall

barone, it may be alked, Whether they might have at-
tended in perfon, notwithftanding their fending commif-
fioners to parliament? I apprehend that this queftion
muft be anfiered in the negative. To attend both per-
fonaliy and by reprefuatatives, would have been incon-
filtent ; and, though our ftatutes are not always Very accu-
rately exprefied, we muy fafely conclude, that it was the
intention of the legiflature to exclude them; nor do we
{ind any inftance of their ever after appearing in parlia-
ment, but by their ceinmiflioners. |



Of the Parliament of Scotland, 1

J

pear, it would feem, that feveral queftions
arofe with regard to the right of voting in
thefe eletions, 'To prevent {uch queftions
in time to come, 1t was declared by the act
1661, cap. 35. That, befides all heritors,
who held a forty fhilling land of the king
2 capite, all heritors, liferenters, and wad-
fetters, holding of the king, and whofe
yearly rent amounted to ten chalders of

viftual, or L. 1000, (all feu-duties being
deduéted), fhould be capable of eleéting or
being elected.

To dilcover whether a perfon was truly
poflefled of ten chalders of vi¢ual, or L. 1000
of free rent, would often be a matter of
difficulty.  Of courfe many queftions would
full arife, with regard to the right of voting,
and much time would be confumed in par-
llament, by judging of controverted elec-
tions, A new ftatute was therefore made
about twenty years after, 1631 cap. 21, by
which a variety of rules were laid down

for regulating the cletions of commiffion-
ers from fhires.

C 3 By

7
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By this a& it was in the firft place decla-
red, that nonc fhould have a nght to vote,
but thofe who at the time ftood publicly
infeft in proverty or fuperiority, and were
in poficflion of a forty fhilling land of old
extent, holding of the kiug or prince, di-
finé from the fcu-duties in feu-lands, or

(where the old extent did not appear) ftood
infeft in lands liable in public burden for
his Majefty’s fupplies, for L. 400 of valued

rent ¥, whether fuch lands had formerly
heen church-lands, and as fuch then held
of the king, or whether they had original-
ly held feu, ward, or blanch of his Majefty,
as king or prince of Scotland T.

This

% Prior to this a&, a new valuation was made of all the
lands in Scotland, for the purpofe of proportioning the
land-tax. Thence arofe the diflinchion betwixt valued
rent and old extent, both of which will be explained in
the fequel,

+ By an a& of James IV. 1489, c. 16. the free tenants
of :he prince were ordered to give fuit and prefence in
patliament, until the king fhould havea fon to anfwer
for them therein. Hence all who held of the prince
were 2llowed to vote in the ele@ion of cemmiflioners for
fhires, a pracice which takes place to this day, whether
there be a prince cxifling at the time or not.
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This ac next declared, that apprifers or
adjudgers fhould have no vote during the
legal reverfion; but that the heritor thould
continue to vote hunielf; and that, upon the
expiration thereof, the apprifer or adjudger
firl infeft fhould alone be intitied to vote,
till the fhares of the feveral adjudgers {hould
be divided, when the extent or valuation
thereof would appear.

It likewife allowed the privilege of voting
to all proper wadletters of lands, of the
holding and extent, or valuation above men-
tioned, to apparent heirs 1 poflefhon by
virtue of their predcceflors infeftments, to
hferenters, and to ‘Thafbands for - the free-
holds of their wives, or as having righttoa
liferent by the qpurtefy ; but, at the fame time,
declared, that the fiar and liferenter fhould
not both vote at the {ame time, upon the
fame lands; and that no perion, who way
infeft for relief or payment of monev,
fhould have a right to vote 1 confequcnée
of {uch infeftment,

By the fame ftatute, the freeholders of the
feveral fhires were appointed to meet at their

G 4 relpettive
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re[petive head-boroughs upon the firft
Tuelday of May-then next, for the purpofe
of making up aroll, containing the names
and defignations of all the fiars, liferenters,
or hufbands having a right to vote, and ex~

prefling their refpective extents or valua-
tions; and to meet at the Michaelmas head-

court yearly in time to come, 1n order to re-
vi{e that roll, and make fuch alterations up-

on it as might occur from time to time ; af-
ter which it was ordered to be inferted in

the books of the thert or fteward of the
county. |

This a&t likewile appointed the freehol-
ders to hold their meetmgs for eleGting
commiffioners (whether at the Michaclmas
head-court, or at the calling of parlia-
ments or conventions) in the fheriff or

fteward court-room: And 1t further order-
ed, that the firlt or fecond commiflioner laft
ele&ed or, in their ablence, the therif or
ﬂcmald-clcrL fhould afk the votes of the
frecholders, for the choice of a prefes and
clerk to the meeting ; that, in cafe any alte-

ration had happened in the roll fince the laft
meeting
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meeting, the perfons then coming to have
right to vote thould be inferted in it; and
that no objection thould be admitted againft
any perfon who ftood upon it, which was not
moved before the freeholders began to vote

in the election of their commiffioner.

This act alfo afcertained 1n what manner
the objeCtions made to the votes of any of
the frecholders fhould be ultimately de-
termined. It ordered thefe objetions to
be ftated in an inftrument, and to be judged
of by the parliament or convention, if then
called; and, in cafe there were no parlia-
ment or convention at the time, the meeting
was enjoined to appoint a particular diet,
and to intimate to the parties to attend the
court of feflion, who were impowered to de-
termine the obje@ions at that diet fumma-
rly, and according to law.

It was further provided by this ftatute,
that, if the perfons objetted to thould appear
at the parliament or convention, and inflruct
their right to vote, the objettors thould pay
their expences, and be fined in 500 merks;
but if, on the other hand, the objetions

{hould
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{hould be {uftained, the objectors thould have
their expences, and the party objected to be
fined in the like fum.

By this act it was likewife declared, that
non-refidence thould be no objettion ; but
that minority, or the negleting to take the
teft,(an oath appointed by the Ath at ot the

fame feffion), thould be fufficient chjettions.
Erom this adt, down to the time of the u-

nion, the law fuftered no alteration, with re-
oard to the eletion of commiflioners from
{hires, except one, which was introduced by
a flatute of King William, 1698, cap. 22.
declaring, That no perfon, during the cur-
rency of a proteCtion from diligence, or un-
til he renounced the benefit thereof, fhould
be capable to chule, or to be chofen,a mem-
ber of parliament,

[ have already mentioned, that the refor-
mation, and the abolition of monafteries, oc-
cationed a confiderable alteration in the fpi-
ritual eftate of the Enghifh parliament. The
archbithops, however, and the bifhops ftill
remained members of the houfe of lords.
But, 1n Scotland, religion at laft produced a

more
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more violent effe, by entirely loping off
the eccleliaftical eftate in parliament, How

that alteration was brought about, it is now
the proper time to explain.

The proteftant church began to affume a
regular form in Scotland -about the year
1560. Bat, although the genius of the firft
reforiners tended ftrongly towards that fy-
ftem which has {ince prevailed, under the
name of Prefbyterian, it was not thoroughly
eftablithed till after many firuggles. Ap-
proaciing to the democratical form of civil
government, it could not be favourably re-
cerved by monarchs, even the mofl limited,
far lefs by thofe who ardently withed to ex-
tend their prerogative.

Very early attacks were made, in the af-
{embhics of the church, upon the order of

bifhops.t In 1551, ana& of affembly paffed,
declaring the oflice of bithop, as then exer- .
ciled, to have no foundation nor warrant in

the word of God: This, however, did not
prevent a nomination being made, the very

next year, to the fee of Glalgow, then be-
come vacant; and, in 1584, Mr Andrew

Melvil,
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Melwvil, one of the ableft enemies of the hi-
erarchy; ‘was lummoned before the privy-
council, ‘on account of his having complain-
ed loudly of the grievances of the nation, in
a fermon he preached at St Andrew’s, and
was obliged to-fly to England, in order to a-
void punithment *. Severe laws were like-
wife made in the fame year, with-a view to
reftrain the leaders of the church, and all
thofe who aimed at the abolition of epiico-
pacy. The attempting to diminifh the
rights and privileges of any of the three e-
fiates was declared high treafonT; and the
holding councils, conventions, or afemblies,
to treat, confult, and determine, in any mate
rer of fate, civil or ecclefiaftical, without

the king’s fpecial command or permifhion,
was forbid, under the moft fevere fanc-

tion §.

Thefe laws did not, however, fubdue the
{pirit and zeal of the prefbyterian leaders.
In 1586, the provincial fynod of Fife fum-

moned

* Spottifwood, 530, 1+ 1584, cap. 130 § 1584,
cap. 131,
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moned Adamfon, the archbithop of St An-
drew’s, to appear before them, and anfwer
for his contempt of the decrees of former

general allemblies, 1n exercifing the fun@ion
of a bithop; and, notwithftanding his refu-
ling to acknowledge the jurifdi@ion of the
court, and his appealing to the king, a fen-
tence of excommunication was pronounced
againft him. A general affembly, held foon
after, entered warmly into the views of this
fynod 5 and 1t was with difficulty the king
obtained an act, permitting the name and
office of a bithop. The power of the order
was greatly reduced. They were made little
better than perpetual moderators of prefby-
teries.  They were declared to be fubjedt,
like other paftors, to the jurifdi@ion of the
general aflembly; and Adamfon, the arch-
bifhop, renounced all claim of fupremacy

overy the church, and promifed to demean
himfelf {uitably to the chara&er of a bithop,
as defcribed by St Paul *,

In

= Dr Robertfon’s Hiftory of Scotland, vol, II. p. 110.
Calderwood, TII. 894. Spottilivood, 346.
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In 1587, James VL. came of age; and 2

parliament” being then {ummoned, a law
pailed that threatened a deadly blow to the

ecclefiaftical eftate: The public revenue be-
ing inconfiderable, and the adminifiration

of government becoming daily more expen-
five, it was neceflary to provide fome new
fund to anfwer the exigencies of a prince
who was naturally profufe, and a bad ceco-

nomilt. The antient patrimony of the
church had fuffered greatly by the depreda-

tions of the laity {ince the reformation ; but
what {tll remained was very confiderable,
and was cither held by the bithops who pof-
fefled benefices, or by laymen, in confe-
quence of grants during pleafure. It oc-
carred to the king and his minifters, that,
from this lource, a fupply might be drawn,
without 1mpofing any tax upon the people;
and the temper of the nation at the
time aflured them that the meafure would
be nowile unpopular. An a& therefore
pafled in this parliament™, by which all

the

* 1587, cap. 2q.
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the lands that then belonged o any arch-
bithop, bifhop, abbot, prior, priorefs, or
any prelate whatfoever, or to any abbay,
convent, or cleifter of friars, nuns, monks,
or canons, prebendary or chap]ﬁainry, or
chapters of cathedral churches, or chantry
colleges, were anncxed to the crown, and
the king was impowered to apply the rents
to his own ufe; with an exception, how-
ever, of the tithes belonging to parfonages
or vicarages, which were to remain with
the perfons ferving the cure, together with
the manfion-houfes, and a few acres of land
by way of glebe; and allo referving to all
archbifhops, bithops, priors, commendators,
and other pofleflors of great benefices of the
cltate of prelates who had a vote in parlia-
ment, their principal caitles and manfion-
houfes, with the buildings and yards there-

of, lying within the precinés and inclofures
of their places, which were to remain with

them and their {ucceflors, for their refidence
and habitation,

In 1592, the prefbyterian government
by general affemblies, {ynods, prefbyteries,

and
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and feflions, was approved of in parlia-
ment ¥ the adts that had pafled againft the
church 1n 1584 were refcinded or explain-
ed; and all prefentations to benefices were
ordered to be direCted to the particular pref-
byteries, for the giving of collation.

Thefe adts did not however totally anni-
hilate the prelates, or put an end to that

branch of the three eftates. They {till had
a right to {1t in parliament; but, being depri-
ved of their revenues, they became not a
little contemptible, and were unable to bear
the expence of their rank, or of attending
upon the great council of the nation. This
James did not relith. Befides his natural
repugnance to a {yftem that was little fuited
to his exalted notions of royal prerogative,
he found that the influence of the crown in
parliament would be greatly diminithed by
the abolition of the ecclefiaftical eftate. He
therefore ardently wifhed to fupport epifco-
pacy; but the prejudices the nation had con-
ceived againft the name and charaler of

bithops

¥ 1592, ¢. 116,



Of the Parlament of Scotland. 49

bifhops were fo violent, that he durft not
for fome time avow his intentions. He
therefore went to work in a more cautious
manner. In 1597, he prevailed with tha

commuiion that had been appointed by the
laft general aflembly, to complain to parlia~

ment, that the church was the only body in
the kingdom deftitute of reprefentatives, and
to crave, that a competent number of the
clergy might be admitted to a feat, accord-
ing to antient cuftom *, In confequence
of this application, an a& paffed f, ordain-
ing, that the paftors and minifters, on whom
his Majeﬁy fhould at any time confer the
office, place, title, and dignity of a bifhop,
abbot, or other prelate, thould have a vote
in parliament, and that all the bifhop-
rics then vacant, or to become vacant,
thould be beftowed only upon adual
preachers and minifters of the church, Buyt,
1n order to prevent jealoufy, it was, by the
fame act, remitted to the king, to advife and

agree with the general affembly, what ay-~
D thority

. 1y - - ol el oy -
@ SPD‘ttlf‘ll 4—30- 1 Ijgr, C. HJ)‘
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thority thofe upon whom bithoprics might
be beltowed, fhould have in the {piritual
- policy and government of the church.

This att was far from giving general fa-
tisfaction to the clergy. Though calculated
to reflect luftre upon their order, they were
willing to facrifice every confideration of in-
tereit and ambition, to their abhorrence of
epifcopacy. The generalp aﬁ%mBly was, how-
ever, at lafl prevailed with, after much de-
bate and oppofition, to declare, upon the 7th
-of March 13508, that it was lawful for mi-
nifters to accept of a feat in parliament; that
it would be beneficial to the church to have
its reprefentatives in that body; and that fif-
ty-one perfons (a number ﬁcarly equal to
that of the prelates who were antiently call-
ed to parliament) thould be chofen from a-
mong the clergy for that purpofe *,

The manner of electing thefe reprefenta-
tives; and the authority they were to €njoy,
were not determined till the beginning of
the year 1000, when a general affembly

wag

* Spottifv, 450, Cald. 5.278,
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was held at Montrofe, in which, notwith-
ftanding all the addrefs the king employed
to acquire a majority, he with difficulty ob-
tained the following regulations to be a- |
greed to: That the gencral affembly fhould
recommend fix perfons to every vacant be-
nefice that gave a title to a feat in parlia-
ment, out of whom the king thould name
one; that the perfon to be {o named, fhould
neither propofe, nor confent to any thing in
parhament that might affe the intereft of
the church, without fpecial inftruGtions fos
‘that purpofe; that he thould be anfwerable
for his condudt to the general affembly, and

lubmit to its cenfure, under the pain of ex-
communication ; that he fhould difcharge
the duties of a paftor in a particular congre-
gation, and ufurp no ecclefiaftical jurifdic-
tion over his brethren; that, if the church
infli¢ted on him a fentence of deprivation,
he fhould thereby forfeit his feat in parlia-
ment; and that he fhould annually refien
his commiffion to the general affembly, to
be reftored to him or not, as the aflembly,

D 2 W’ith
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with the approbation of the king, fhould
think moft for the good of the church, *
Thefe regulations, however, did not take
place. James fucceeded 1n a few years to
the crown of England, which added much
to his authority and influence in Scotland;

and, in 1600, he found himfelf enabled to
obtain the fanftion of parliament to the

reftitution of the order of biﬁlops, and to a
repeal of the act of annexation, {o far as it
related to their benefices . Nor did he ftop
here; another a&t pafled in 160g §, refto-
ring to archbithops and bithops their form-
er jurifdiction, efpecially the jurifdiGtion of
commiflariots, and power of adminiftring
juftice by commiffaries, within their refpec-
tive diocefes, Their powers were ftill fur-
ther enlarged by an atin 16i2 §; and, in
1617 ||, all the deans, and other members
of the chapters of cathedrals, were reftored

to their manies, glebes, rents, and other
patrimony.

In

¥ Spottifw. 433, 457, Cald.v. 5,968, 11606, ¢, 2.
§ 10609, c. €. ) 1612, ¢ 1. i 1017, ¢, 1. 2,
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In this manner did James bring about his
fcheme of refloring epifcopacy. He indeed

wanted to go ftill further, and to reduce the
church of Scotland to the fame form, in
every refpedt, with the church of England,
This, however, he lived not to accomplifh
and his fucceflor, Charles L. treading too pre-
cipitately in his father’s footfteps, and pref
fing too eagerly the reception of the Englith
liturgy, and the obfervance of ceremonies
to waich the Scottith nation was in general
averfe, he thereby kindled the flames of ci-
vil war, the confequences of which were fa-
tal to his defigns, and obliged him to con-
fent to feveral atts of parliament, in 1640,
whereby the epifcopal form of church-go-
vernment was entirely abolithed, and all
-archbithops, bithops, and other prelates,
were excluded.from a feat in parliament,
which was then declared to confift of the
nobility, barons, and burgefles.

This alteration upon the conftitution of
parhament, by loping off one of the three
eftates, was not, however, at that time, of

lgng continuance. EpiftOpﬂC}’ returncd up-
D 3 on
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on the reftoration of the monarchy ; and, by
an a& of the fecond feflion of the firit par-

liament of Charles IL *. fetting forth, in
firong terms, that it was an inherent rignt
of the crown, by virtue of the king’s pre-
rogative and fupremacy in caufes ecclefiaiti-
cal, to order and difpofe of the external go-

vernment and policy of the church, the
archbifhops and bifhops were refiored to

their antient place and privilege in parha-
ment, and to the full exercife of their epi-
copal funétions, precedence in the church,

power of ordination and infliting of cen-

fures, and all other adts of church-difci~
pline,

The national averfion to epifcopacy, how-
ever, flill fubfifted. It was the caufe of many
commotions during the reign of Charles I1.

and was foftered by the arbitrary proceedings
of his fucceflor, and the eager defire that {u-

perflitious prince difcovered to introduce po-
pery. No fooner, thercfore, was a period
put to his government, than the abhorrence

of prelacy was moft publicly avowed, and
| | the

* 1662, cap. 1.
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the epifcopal form of church-government
declared a great and infupportable grievance.
This was done in the moft explicit terms by
the 13th a& of the meeting of the eftates in

1689, which contains the claim of right,
and the offer of the crown to William and
Mary ; and, in confequence of this decla-
ration, an act pafled, in the firft parliament
held under their authority, abolifhing pre-
lacy, and all {uperiority of any office in the
church above prefbyters®. This alt was
foon followed by another T, reftoring to their
benefices thofe minifters, who, during the
courfe of the two former reigns, had been
deprived, or banifhed, for not conforming
to prelacy ; and, in the fame feflion, a third
at pafled §, confirming the prefbyterian
church-government by kirk~feflions, prei-
i)yt_eries, provincial fynods, and general al-
femblies, and repealing all former flatutes
that were prejudicial to, or inconhiftent with,
that plaﬁ. o

Thus, 4at laft, an end was put to the e-
flate of the clergy in the Scotch parliament;

D 4 and,
* 1689, cap. 3.} 1690, cap.2. § 1690, cap. g.
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and, from that time down to the union
of the two kingdoms, the three eftates
were compofed of the temporal peers,
-the barons, or commiflioners from fhires,
. and the burgefles. Nor did any other alte-
- ration 1n the conflitution of parliament take
- place, except that, in the fame year 1690,
the annual committee, known by the name
of the Lords of the Articles (of which in the
next fection) was fupprefled ¥, and fome of
the larger fhires were allowed to ele& an ad-
ditional number of reprefentativesT.

S EC T I ON I

Of the moff remarkable Differences between
the two Parliaments of England and Scot-
land.

E Aving thus given a general view of
the parliaments of each kingdom
down to the time of the union, it will not

be

* 16905 cap. 3. + 1690, cap. 11,
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of the Parliameit of Scotland. [V

be improper to look back a little, and confi-

dér in what points they chiefly differed,
We have already feen, that, {oon after

the introdution of reprefentatives from
{hires and boroughs, the Englith parliament
was divided into two {eparate houfes, the
peers, and the commons; but, in Scot-
land, the thiree eftates met always in one
houle, had one common prefident, to wit,
tae chancellor, and deliberated jointly upon
all matters that came before them, whether
of a judicial or of a legiflative nature.

It has, however, been queftioned, whether

! 2 bill could pafs into a law, or a tax could

be impofed, if any one of the three eftates
entered a diflent. Craig {feems clearly to
have been of opinion that each had a nega-
tive. His words are : ¢ Sed de parliamentis
“hoc unum monuiffe fufficiat, nihil ratum
* ztiey nihil legis vim habere, nifi quod om-
‘mum trium ordinum confenfu conjunéto

‘ confiitutum eft; ita tamen ut unius cujui-

- ‘que ordmnis per {e major pars confentiens

- ¢ pio toto ordine fufficiat.  Scio hodie con-

" troverti, an duo ordines parliamenti, diffen-
‘ tiente
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¢ tiente tertio, quafl major pars, leges con-
.¢ dere, onera, five realia five perfonalia, im-
‘ ponere, ftatuta nova introducere poffint;
* cujus partem negantem boni omnes, et qui-
¢ cunque de hac re {cripferunt, pertinaciilime
‘ tuentur, alioqui duo ordines in everfionem
¢ tertii pollint confentire. Quod de ever-
¢ fionedixi, idem de praejudicio et incornmo-
¢ dointelligendum®,” Sir George M‘Kenzie,
on the other hand, embraces the oppofite
opinion, in his obfervations upon the adt
1663, cap. 24. where he exprefles himfelf
as follows : ¢ The bifhops having confented,
¢ by this act, to the impofition upon them-
¢ felves in favour of univerfities, it is de-

“ clared, That this act fhall be no prepara-
“ trve for laymg on any burden upon the

¢ clergy hereafter, without thewr own con-
¢ Jent, From which 1t may be argﬁed,
* that, though all the reft of the parliament
¢ fhould confent to an impolition upon the
¢ clergy, yet that could not be valid, except
- ¢ them{elves confented to it, though the im-

¢ pofition

¥ Craig, de Feudis, lib, 1. dieg. 7. § 1L
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1
*

¢ pofition were carried by plurality of votes:
¢ But this inference is not concluding ; for the -
¢ parliament is a collective body, compofed of
‘ the king and three eftates, in which the ma-
¢ jor part determines the reft; and, if this
¢ were granted to the clergy, they being but
¢ a third eftate, every one of the other two e-
¢ flates might pretend the like ; and fo each
¢ eftate fthould have a negative as well as the
‘king ; whereas, not only Craig has deter-
‘ mined that the parliament may make an a&
¢ without the confent of any one of the ftates,
‘ having ftated this queftion exprelsly; but
¢ we {ee that the boroughs having unani-
¢ moufly diffented from the sth act of the 3d
¢ feffion of the 2d parliament, concerning the
¢ privileges of the boroughs royal®, the fame
¢ was notwithftanding pafled 1n parliament;
¢ and we all remember. the memorable ftory
“ of the boroughs rifing, and leaving the re-
¢ bellious parliaments 1649, before the pariia-
¢ ment paffed the ac for allowing ¢%e vaize
¢ of annualrents, whereupon a worthy peer

¢ {aid,

_’f The a& here referred to is 1672, cap. §.
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¢ faid, that, fince theybad fittén fi long with-
 out the head;they might well enough fit with-
“ out the tarl 1.’ Sir George’s opinion {eems to
be more confiftent with the circumftance
of the three eftates fitting together in one
houfe, and is confirmed by the fa&s he re-
fers to; but it is furprifing that he {Hould
quote Craig as an authority, when his o-

pinion was the very reverfe §.
But, even although each of the three e-

ftates had been in this refpe& conftitution-
ally independent of one another, and had

each enjoyed a negative; yet, by their meet-
ing together in one aflembly, the power
and influence of the commons would natu-

rally

+ M<Kenzie’s Obfervations, p. 424.
§ In England, the fpiritual lords form a feparate c-

flate ; -but, as they meet in one houfe along with the tem-
poral lords, fo they intermix in their votes, and the ma-
jority binds both eftates; a bill, therefore, which paffes
the houfe of peers will be effectual, though every lord
{piritual fhould vote againft it. Of this feveral inftances
are given by Selden and Sir Edward Coke. In like
manner, 2 bill may be carried through the houfe by the
lords fpiritual alone, if they conftitute the majority, al-
though every one of the temporal lords who are prefent
fhould vote for rejeéting it, Sce Blackltone, vol. L p. 152.
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rally be kel;;t under Iﬂuch longer in Scot-
land than 1n England, where they carly
met in a feparate houfe, and had their own

fpeaker or prefident. In a country where
there was little commerce or induftry, and
of courfe little wealth independent of land-
ed property, the burgefles, and even the
{mall-barons, would feel the humblenefs of
their fituation, and be unfit to cope with
high fpirited nobles, and dignified church-
men, who were poflefled of great eflates
and large revenues. We accordingly find
that, for a long time, few of the fmall ba-
rons gave themfelves the trouble of attend-
ng, or even of fending commiffioners to
parhament. It was the religious difputes
which took place at the reformation, and
during the conteft between the epifcopal
and prefbyterian parties, and the zeal of
the preachers, that firft infufed the fpirit of
liberty amongft the body of the people, But
it was not till the revolution, that they met
with that attention from government, which

their rights and privileges, as free citizens,
demanded.

The
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The conflitution of the Scotch parliament

differed from that of the Englifh in another
material point, In the former, a commuittee

was named, at the commencement of each

par]ia_ment, out of the different eftates, to
prepare the bufinefs and digeft the bills that

were to be brought in; and it came at laft
to be the general practice, that no bulinefs

was laid before parliament, without being
previoufly prepared in this committee .

It

* I ufe the words ¢ general pra&ice,’“ becaufe in-

flances are to be met with, of petitions being prefent-
ed to parliament, without gomng firlt through the com-
mittee of articles, Fountainhall mentions one in the
parliament held in 1681: ¢ Lord Bargeny prefented 2
¢ petition in plain parliament {fo that 1t 1s not abfolutely
¢ neceffary to go firft to the articles) which was read there,
« and referred to the articles, &c. See vol. L. p. 150,
The fame author is more full upon this pointin the next
page. His words are: ¢ At the opening of the parlia-
¢ ment, it was mordicus contended by the court-faction,

¢ That nothing could be tabled in parliament till firft it
¢ was brought into the articles; which feems to agree

¢ with the 218th a& of the parliament 1594, and the a&
‘ madein June 1661 ; but fee a difcourfe, proving that this
¢ i5 a late innovation, deftrutive of the liberty and pow-
“ ers of the parliament; and it is thought our Parliamenfs

¢ will
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J

It 1s uncertain when this fele& commit-
tee, which was known by the name of the

Lords of the Articles, was firft introduced;
but

¢will never be free of prelimitation, till that form of
¢ the articles now ufed be rectified. They met ordinarily
¢ before the parliament {at, and caufed the body of the
¢ parliament, their conftituents, attend them an hour or
‘ two, looking one to another. Itis true, they waited al
‘{o for his Royal Highnefs the Commiffioner, who never
¢ appointed an afternoon’s meeting, but all at ten in the
‘ morning ; and fometimes they fat till two, three, or four,
‘ and, the day the teft was voted, till fix at night; and
¢ then, by furprife, affairs and ats were brought 1n upon
¢ the parliament, paft in articles that morning, and very
‘feldom delayed, but put to a vote that fame diet,
‘ that they might not have leifure to prepare themielves
¢ for arguing, nor to deliberate, combine, or take joint
‘ meafures ; which renders many of our ads fo raw and
‘ undigefted.  See-a/ibi of the Roman triduum in making
“their acts, and of the Englifh cuftom in their parlia-
‘ments, of reading theirbills three {everal times, upon
¢ feveral days, before it pafs, But this is the prerogative
‘of the fovereign, and an advantage he hath got with
‘us over the people, his fubjefts. Another point, alfo
* contingent with this, fell incidenter to be debated in the
‘ parliament; but his Royal Highnefs {hewing his diflike
¢of it, it was waved; and it was this: Whether there
* could be two negatives, one in the parliament, and an-

t other in the articles?  Sir George Lockhart contended,
‘ That
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but that committecs of this kind were as an-
tient as the beginning of the reign of James
1. feems to be pretty evident from the title
prefixed to the a&ts of that prince’s firft par-

lilament, as it ftands in the record, and in
the Saxon edition, commonly known by

the name of the Black Acs, and publifhed

by authority of Queen Mary, which, after
mentioning

¢ That his Majelty’s negative he had in the parliament
¢ (which is not very antient with us) was {ufficient to fe-
¢ cure lus fupremacy, though he had it not in the articles,
¢ 245, That the articles rejedting a bill ought not to have
¢ fuch a negative as to preclude the parliament from cal-
“ ling for, and confidering it, if they pleafe, But this
¢ was ftifled; and it feems not material, -where the king
¢ interpofes  his negative, whether in the articles or
¢ parliament, whether before reafoning or voting, or
¢ after them; and 1t feems lefs difobliging to do it
¢ i initio, beforc the pulfe be found.” This author
likewife gives us an inftance of the kmg’s commii-
fioner interpofing a negative in the committee of ar-
ticles, upon the 14th of June 1686, and that too in a
private caufe. ¢ At the articles, Pittarrow prefling for a
¢ hearing in hisaffair againit Landerdale, the Earl of Mur-
¢ ray comnifiloner, in favour of Maitland, mterpoled his
« negative, and delayed it this feflion of parliament; this
+ being the firft time he had ufed his negative: Southefk
¢ took it fo ill, that he protefted for coft, fkaith, and da.
mage, Vol 1, po4r17,
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mentioning the date of the holding of the
parhament, proceeds as follows: ¢ Convo-
“ catis tribus regni ftatibus ibidem congre-

¢ gatis, eleGw fuerunt certz perfonz ad ar-
¢ ticulos datos per dominum regem deter-

‘ mmandos, data caeteris licentia receden-
¢ di ¥

E In

* Thefe laft words, ¢ data caeteris licentia recedendi,’
deferve a littleattention. We may fately conclude, that,
after the ele®ion of the committee, the parliament ad-
journed, at lealt until the articles referred to the cortgs
perfonae elefiae were digefted and drawn up in the form of
acts: But it is by no means a clear pomt, that this Darti-
cular parliament ever met again, to give the fin@ion of
their authority to thefe a&s; and, from the fourth a& of
the next parliament, in which no fuch committee appears
to have been chofen, there is fome reafon to {uiped, that
it dit not meet.  This at is thus expreffed: ¢ Item, that it
‘ be inquyr it be the King’s minifters, cif the Rarutis made
“1n his fielt parliament be keipit, and git thay be brokin
“in ony of their pundis, that the brekaris of thame be
‘punut efter the form and ordinance of the fad parlia-
‘ment.”  Now, if thefe ads, which certainly were prapa-
red by a committec, had buen approved of in s perlia-
ment, there could be no neceflity for entorcing them in
this manner by the fan@ion of a fubiequent parliament,
which met {o very foon after. The a& here referred to

has been ftrangely mutilated by Skeen, in his edition of
the ftatutes, -
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In the title prefixed to the third parlia-
ment of the fame prirce, articles are faid to
have been put ¢ be the king to the prelatis,
¢ mychtie lordis of parliament, erlis, and
® barronis, to be decernit be certain per-
¢ fonis, thairto chofen by the three eftates.”

In the fourth parliament no fuch committee
appears; but we learn, from the title of the
fifth parliament, that the acts then made
‘ were tretit and determinit be our foverane
¢ Lord James, be the grace of God, King of
¢ Scottis, and certane lordis, prelatis, ban-
¢ rentis, baronis, freehalderis, and wyle men
¢ chofen thairto, of the hail counfall of the
¢ thre eftatis of the realme, in the parlia-
“ ment beginning at Perth,’ &c. The fixth
parliament begins with certain alts made by
the whole parliament, which are all in La-
tin. But, atter thefe, we find inferted 1n the
record, and in the Saxon edition, a procla-
mation for publithing the {ubfequent aéts,
which are declared to have been palled in a
committee that feems to have been named
by an intermediate parliament, From this
time I have found no evidence of any com-

mittee
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mittee till the eighth parliament of James I1,
when we meet with ¢ the avifement of the
“deputis of the thre cflatis, touching the
“matter of the money.” And in the title
prefixed to the fourth parliament of James
IIL we are told, that ¢ power was committit
* be the hail thre eflatis, to certane perfonis

“ under written, to commoun and conclude
"upon the matters after followand, &, %°

But ftill we do not find any of thefe commi-

tees ftiled by the name of the Lords of the
Articles, till the reign of James IV, after
which they are frequently mentioned in the
ftatute-book, and feem to have been appolnt-
ed at the opening of each parliament,
What was the particular mode of elet-
ing this committee, ‘or of what number it

E 2 confifted

* Thofe perfons were not however named by that

meeting of parliament, but by a former parliament, as
appears from the words of the record immediately fol-
lowing the enumeration of the members of this conmit-
tee, They run thus: ¢ Thir matters after followand ar
¢ avifit, tretit, and concludit, be the perfonis above writ-
‘ tin, in the forme as efter followis, be vertue of the power
“ committit to yame, be hale thre eftatis, in the Jaft par-
¢ liament haldin in Edinburgh of before,’
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confifted in more ancient times, is not with
certainty known ; but, from what has been
now mentioned, we may prefume, that they
were named, not by the king, but by the e-
ftates of parliament themfelves.

This might be a very harmlels com~
mittee at firfty and was a natural conthitu-
tion enough in a country where, as 1s ob-
{erved by an elegant hiftorian *, the military
genius of the antient nobles, too impatient

to {fubmit to the drudgery of civil bufi-
nefs, too impetuous to obferve the forms,

or to enter into the details neceffary in con-
ducting 1t, made them glad to lay the bur-
den upon a imall number, while they them-
felves had no other labour, than fimply to
give or refufe their fan&ion to the bills which
were prelented to them. In time, however,
it came to be a great engine in the hands of
the crown. Nothing being brought before
parliament but through the medium of the
lords of the articles, it was only neceflary
for the king, in order to get things managed
| according

* Dr Robertfon’s Hiftory of Scotland, vol. L p. 6o.
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according to his own wifh, or to prevent
any difagreeable motion- from being made
the fubje@ of deliberation in parliament, to
lecure & majority in this preparatory com-
mittee ; and that muft have been a matter of
Iittle difficulty, confidering ‘the manner in
which, at leaft in after times, it was na-
med,

Hiftory informs us, that, as far back as

1560, the {piritual lords chofe the temporal
lords who were to be of this cominittee

that the temporal chofe the {piritual ; and
that the burgefles chofe their members then;.
lelves. This is particularly mentioned i
the letter above quoted from Thomas Rap-
dolph to Sir William Cecil, of the 11th of
Auguft 1560, which likewife bears, that it
was then agreed to join fix of the barops to
the committee; but, by whom they were
cholen, the writer of this letter has not in-
formed us. Archbifhop Spottifwood con-
curs with Mr Randolph’s account, fo far as
regards the noblemen having the right of e-

leting the clergy, and tells us, that, pafling
by fuch amongft them as they knew to be

E 3 popithly
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popithly affe@ted, they made choice of the
bifhops of Galloway and Argyle, the prior
of St Andrew’s, and the abbots of Aber-~
brothock, Kilwinning, Lindores, Newbottle,
and Culrofs; at which the prelates ftormed
mightily, alledging that {ome of them were
mere laics, and all of them apoftates *.

This mode of elefting the lords of the
articles was no doubt favourable to the na-
tion at this particular period, when the chief
obje&t was to ger free of the tyranny and
fuperflition of the church of Rome; but it
laid open a door for extending the influence
of the crown, which was made fhill wider
1n after times.

By the a& 1587, c. 37. it was appointed,
that an equal number of the lords of the
articles, not under fix, nor above ten, fhould
be chofen out of every eftate; and, by the
114th a& of the fame year, it was further
ordered, that an equal number of the com-
miflicners from fhires fhould be upon this
committee with the commiflioners from bo-

roughs,

" gpﬁtﬁfwﬂﬁd: D. 149
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roughs *,  But neither of thefe a&s tells us
in what manner the members of the com-
mittee were to be chofen; whether each e-
ftate was to chufe its own, or whether the
rule that was obferved in 1560 was to be
followed. It 1s, however, pretty evident,
that James VI. did not think his influence
in parliament {ufficiently fecured by the mode
of eleftion of the committee of articles which
then took place ; for, in 1594, he obtained |
an a&t T, by which, under the pretence that
inconveniencies frequently arofe in parlia-
ment, by a multitude of doubtful and infor-
mal articles and fupplications being prefent-
ed, 1t was ordained, that, whenever a par-
liament fhould be proclaimed, a convention

ihould be appointed, of four out of each e-
E4 {tate,

* This was a natural confequence of admitting the re-
prefentatives of the fmall barons to parliament, which
was confirmed by this a&, and ferves to thow, that, prior
to this time, it was not cultomary for any fmall barons to
be upon the articles, except upon fuch occafions as that

m 1560. Indeed, they feldom attended to ANy nums-
ber.

{ 1594, cap. 222.
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tate, to meet twenty days before the parlia-

ment, in order to receive all articles and fuppli-
cations concerning general laws, or particular
parties : That thefe articles and {upplications
ihould be delivered to the clerk-regifter, who
was appointed to prelent them to the con-
vention for their confideration, 1n order that
things reafonable and neccflary might be
formally made, and prefentcd in a book to
the lords of the articles at the meeting of
parliament; and all impertinent, frivolous,
and mmproper matters be rejeCted ; and that
no article or {fupplication, wanting a {pecial
title, or not {ubicribed by the prefenter,
fhould be read or anfwered in the conven-
tion,, or following parliament; with power,

however, to his Majelty to prefent fuch ar-
ticles as he might think good, concerning
himielf, or the common weal of the realm,

at all times. It 1s remarkable, that no pro-
vilion was made in the a& for the choice of
this felet body, who were to be intrufted
with foextraordinary powers; and it is juftly
oblerved by an honourable author ¥, that this

{eeming

# Dritith Antiquities, p. 51,
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feeming defet was purely an artifice, to fe-
cure the nomination of them to the king,
They could not be named by parliament,
becaule they were to meet twenty days be-
fore it was to fit; the choice, therefore, of
courle, would devolve upon the crown.

S0 barefaced an attempt to give the king
a negative before debate, could not be {ub-
mitted to by the nation, without parting
with their privileges altogether; and we
have reafon to believe, that it was never put
I execution, or was at leaft foon dropped ;
for, when Charles I. wanted to carry thro’
his favourite fcheme of bringing the church
of Scotland to a conformity with the
church of England, he fell upon a new. de-
vice to gain an afcendant in parliament, by
getting the lords of the articles named in a
manner that could not fail of fecuring him
a majority in that committee.

The‘bi{hops, at all times devoted to the
crown, muft have been particularly fo at
that period, It was therefore of little mo-
ment who fhould name the members of
their eftate who were to be on the articles.

It
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It was of more confequence to the king to
be aflured of getting men to his mind out of
the other eftates. For this end, an ingeni-
ous device was contrived. 'The bithops, as
formerly, named eight noblemen, and the
noblemen eight bifhops, and the fixteen {o
named by thefe two bodies being met toge-
ther, made choice of eight barons, or com-
miffioners from fhires, and eight burgefles;
fo that, in effet, the nomination of the
whole devolved upon the bifhops, on whom
the king could rely with confidence.

I order to {ecure the influence of the
crown ftill more, the oflicers of ftate were
added to this committee®, and the lord

chancellor

¥ The adding the officers of ftate to the committee of
articles, was however, no innovation ; it was an old prac-

tice. When it was firflt introduced, does not with certain-
ty appear : No mention is made of them in the letter

from Thomas Randolph to Sir William Cecil, at the o-
pening of the parliament 15603 nor have I found them in
the records of parliament, carlier than that of the firlt
parliament of James VI. held in 1567, where the treafu-
ter, the fecretary, the privy-feal, the clerk-regilter, and

the advocate, are mentioned to be upon the articles. In
1581,
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chancellor was appointed their prefident,
A particular account of the procedure in
chufing

1581, 1 find the chancellor, treafurer, fecretary, comptrol-
ler, and clerk-regifter. In 1592, the fame; only the ju-
flice-clerk in place of the lord-regifter. In 1607,1 find
the mafter of requefts, the privy-feal, the comptrol-
ler, the colle&or, the juftice-clerk, and the advocate ; and
in 1617, the high-treafurer, the treafurer-depute, the fe-
cretary, the privy-feal, the clerk-regilter, the juftice-clerk,
and the advocate, We alfo learn, from the records of
this parliament, that it was then fived, that thefe officers,
(being 8 in number) and no more, fhould be upon the ar-
ticles in time to come. 'The words of the record are: ¢ A
¢ queftion being moved to his Majefty, anent the number of
¢ officers of ftate who were to have place and vote in par-
“liament and the articles; and after thatthe clerk-regifter
‘ had {bown, out of the regifters of many parliaments, that
‘ they have been fometimes more and fometimes fewer
“ than cight, his facred Majefty, for making the number
¢ certain in all time hereafter, was gracioufly pleafed to
¢ declare, that tn this, and all parliaments hercafter, there
“ fhould be no more of the faid oflicers of ftate who fhould
‘fit and have place, and vote in parliament and articles,
‘but only eight fet down, and their fucceflors mn their
‘ place; and, if at any time hereafter, there fhould be any
“more of the faid officers of ftate nor cight employed in
“ the execution of the faid offices, by deputation, diwvifion,
“ or otherwife whatfoever, yet no more fthould have place

‘and vote in this and all parliaments hereafter, but
“ eight allenayly.
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chufing the Lords of the articles,.at that

time, 15 to be found 1n the records of parlia-
ment 1633.

'The fecond parliament of Charles I. which
met in 1040, was not difpoled to follow a
precedent {o adverle to its own freedom.,

The people hzd taken up arms in defence of
“their religion and liberties, and were unwill-
Ing to part with either, in an indire& man-
ner. An a& therefore pafled ¥, declaring,
that 2ll {fublequent parliaments thould be at
hiberty to chule committees for articles, or
not, as they might think expedient ; that, in
the event of their chufing fuch committees,
each eftate fhould name 1ts own members;

that all propofitions thould firf be prefented

to the eflates themielves ; that the commite
tees for articles thould only confult upon the

expediency or inexpediency of fuch articles
as fhould be. committed to them by the e-

{tates, and report their opinion; and that, if
they happened to omit making a report as
to any of the articles {o committed to them,

it

* 10640, c. 3.
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it thould be lawful to the prefenters of fuch
articles to move them again in parliament.
By another a&t of the fame feffion*, the a-
bove-mentioned a&t of James V1. 7594. c.
222, was exprelsly repealed, and all grie-
vances and other matters to be treated in
parliament aften?ards, were ordered to be
given 1n, and prefented in full parliament.
Thele beneficial laws were, however, re-
{cinded after the reftoration. And, in 16637,
the commuttee of articles was again reftored,
and the {ame mode of eleCting them was
followed, that had been obferved in 1633,
It 15 natural to {uppofe, that the ardent {pi-
rt of civil and religious liberty, which
brought about the revolution, and di¢tated
to the eftates of the kingdom that memora-
ble vote, by which they declarcd that James
VIL had forfeited the right to the crown,
would not fubmit to a grievance of this
kind. It was,indeed, the very firft in order, of
hifteen articles of grievances contained in the

13th

!

‘104006028 16635 ¢, 1
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18th a&t of the meeting of the eftates in
1689, and reprefented to King William, in
order to be redrefled in parliament. This
article was thus exprefled: ¢ The eftates of
¢ the kingdom of Scotland do reprefent, that
¢ the committee of parliament called the Ax-
¢ ticles, 1s a great grievance to the nation,
¢ and that there ought to be no committee
¢ of parliament, but {uch as are freely chofen
¢ by the eltates to prepare motions and over-
¢ tures that are firft made in the houfe,” It
was accordingly enacted, in the firft parlia-
ment of William and Mary¥, that the com-
mittee of articles fhould be difcharged and
abrogated 1n all time to come, and that the
then, and all fubfequent parliaments, thould
chufe and appoint committees of what num-
ber they pleafed, there being always an equal
number of each eftate cholen; the noblemen
by the eftate of noblemen; the barons by
the eftate of barons; and the burgefles by
the eftate of burgefles, for preparing all

motions and overtures firft made in the
houle;

* 16g0, C. 3
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houfe; and might alter and change the faid
committees at pleafure; but with this condi-
tion, that, in all fuch committees, {ome of

the officersof flate appointed by the king, or
his commiflioner, might be prefent,and have
power freely to propofe and debate, but no
POWeEr to vote.

There 1s another difference to be remark-
ed between the parliaments of the two king-

doms. In England, the granting fubfidies
or aids to the crown, was in a manner com-
mitted folely to the commons; whereas, in
Scotland, all the three eftates went hand in
hand 1n that, as well as other matters.

It is true, that, in England, every money-
bill required the concurrence of the lords as
well as of the commons ; but then, no {uch
bill could origirate in the houfe of Lords
and although they might refufe to concur,
they had no power to make any alterations
or amenaments, It may therefore, with
propriety, be faid, that in England the com-
maons had the {ole power of impofing taxes.
This rule could not well take place in Scot-
land, where all the eftates met in a joint

body,
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body, and formed only one houfe of parlia-
ment ; nor was there the fame reafon for it.
The upper houfe in England confifting of
{piritual lords, who owed their benefices
and feats in parliament to the king, and of
temporal lords, who were a hereditary and
permanent body, nowife dependent on the
people, might be {fuppofed more apt to be
influenced by the crown, than the com-
mons, who were a temporary eleftive body,
freely named by the people. It might
therefore be thought dangerous to intruft
them with the power even of propofling
burdens upon the {ubjet; whereas, on the
other hand, it was not to be {fuppofed, that
the commons, who were the reprefentatives
of the great body of the nation, would be
fo ready to grant unneceflary fupplies, or
lay a greater burden upon the people than

the exigencies of the ftate required. It was
fufhcient that the lords had a negative, if

they thought the commons too lavith or im-

provident in their grants *. But, in Scot-
land,

* See Blackfton, vol. 1. p. 163. But how well foever
this
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land, where for a long time the great part
of the landed property was in the hands of
the nobles, or their vaffals, and depéndents,
and where there was little trade or com-
merce to be the foundation of wealth and
independence, it was late before the com-
mons could have much influence in the af-
fairs of government. 'The nobles, poffefled
of great eftates, might fafely be trufted with
the power either of propofing or impofing
taxes, which would be moft {enfibly felt by
themfelves T; and it was unneceflary that
their authority thould be lefs in matters of
that kind, than in other affairs that came to

be determined in parliament,
F - - In

this reafoning may account for the coniinuance of the
practice of all money-bills originating in the houfe of
commons, the introduction of it muft be afertbed to an-
other caufe, viz. that, when burgeffes were firft fent to
parliament, they had no power to offer any higher {up-

ply than they were authorifed to grant by their conftitu-

ents, Scec Chief Barons Gilbert’s treatife on the court
of exchequer, p. 37.

1 While Scotland remained a {eparate kingdom, few
taxes were known but the land-tax,
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In Scotland, reprefentatives were only
{ent from the counties and boroughs ; but,
in England, the univerfities likewife fent re-
prefentatives to parhament, The firlt in-
ftance we diicover of this was in the 28th
of Edward I. when, a parliament being fum-

moned to confider of that king’s right to
Scotland, writs were ifiued for that purpofe,
requiring the univerfity of Oxford to fend up
four or five, and the univerfity of Cambridge
to fend two or three of their moft difcreet
and learned lawyers™. It was not, however,
till the reign of James I of England, and
V1. of Scotland, who plumed himfelf much
upon his 1ch01ar-craft, that each of the two
univerfities were indulged with the privilege
of conflantly fending two out of their bOd}f
to parliament T,

It may likewife be obferved, that, befides
regular parliaments, the kings of Scotland
were in ufe, upon particular emergencies,
which required immediate deliberation and
execution, fuch as a fudden invafion, or the
‘ I railing

* Prynne Parl. Writs, 1. 345
T Blackl‘cone, 10LI 168
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raifing of a {um of money to anfwer a fud-
den exigency, to call what were termed.
Conventions of the eftates. On fuch occa-
{1ons, there was no neceffity for any formal ci-
tation of all thofe who had right to fit in par-
llament; the king called any number that
could be fpeedily drawn together, and their
powers were himited to that particular bufi-
nefs for which they were called. It ap-
pears, that, on fome occafions, the king
neglected to call any of the eftate of bo-
roughs to thefe conventions; and we learn
from our acts of parliament, that complaints
had been made on that {core ; for, by a fta-
tute of James IV. * it was ordained, ¢ That
¢ the commiffioners and headfmen of ho-
¢ roughs be warned, when taxes or contyi-
“ butions are given, to have their advice

‘ theremntill, as one of the three eftates of the
‘ realm.’ And, by another ftatute of Queen
Mary T, {etting forth, that the queen in-
tended rather to augment than to diminifh

the privileges of the inhabitants of boroughs,
B2 1

1503, cap. B5. 1563, cap. 82.
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it was enated, ¢ Thadt five or fix of the
¢ principdlles, proveftes, aldermen; and bail-
‘lies of this realme fall, in all times to
¢ cum, be warned to all conventiones that
‘ fall happen the queenis grace, and her fuc-
 cefloures, to conclude upon peace or weir,
“ with quhatfomever her hienes confederates
® or enemies, or making or granting of ge-
‘ neral taxationes of this redlme; and that
“ huir hienefs or council fall not conclude not
* decerne upon peace, Weir; nor taxationes
¢ forefaids, withoiit five or fex of the faidis
¢ principalles, proveftes, aldermen, and bail-
“ lies of burrowis be warried thereto lauch-
¢ fullie as effeiris.’

TITLE



T'ITLE 11

Of the Eftablithment of the Parlia-
ment of Great Brirain by the
Treaty of Union; and of the Re-

- prelentation  allo wed to Scot-

land.

N union of the two kingdoms wag
A early thought of, but did not take
~ Place till the reign of Queen Anne,
In the time of James VI, of Scotland, and
L. of England, the Judges of England gave
their opinion, that there could be nO incor-
porating union without an entire unjon of the
laws of both kingdoms *, §i¢ F rancis Bacon
was, however, of g different fentiment, He
maintained, that a general union of laws
was unneceflary; and that no more was re-
quilite, than that fuch laws ag immediately

concerned the good of the ftate {hoyld be the
fame in both parts of the united kingdom,

F 3 Ex-

* Coke, IV, inft, ¢, 75 P 347
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Experience has now happily confirmed the
juftnefs of his fentiments, and both nations
have reafon to rejoice, that the fubtle reafon-
ing of the judges in the reign of James met
not with the fame regard in the reign of his
great grand-daughter.

~ By this memorable treaty 1t was agreed,
that, upon the firft of May 1707, and for
ever after, the two kingdoms of England
and Scotland fhould be united into one king-
dom, by the name of Great Britam, and be

reprefented by one and the {ame parhiament,

to be ftiled the Parliament of Great Bri-
tam.
All the Englith lords, both {piritual and

temporal, were allowed to retain their pri-
vilege of fitting in the houfe of peers; and
the counties, univerﬁties, cities, boroughs,
and cinque-ports were to fend the {fame
number of reprefentatives-to the Britifh, that
they formerly fent to the Englifh houle of
commons, But the reprefentation given to
Scotland was much limited, By the twenty-
fecond article of the treaty it was agreed,

that the reprefentatives for that part of the
united
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united kingdom fhould confift of fixteen
peers, to {it and vote in the houfe of lords ;
and forty-five commoners, to fit and vote in
the houfe of commons. By an a®t palled
in the Scotch parliament ¥, confirmed in the
Englifh parliament, and declared by both
to be equally valid as if it had been ingrofled
in the treaty of union, it was enadted, That
the fixteen peers thould be cle@ed by the
peers of Scotland, and their heirs or fucceflors
to their dignities and honours, out of their
own number, by open eletion and plurali-
ty of voices: That, of the forly-five com-
moners, thirty fhould be chiofen by the fhires
or ftewartries, and fifteen.by the royal bo-
roughs: That, of the commiffioners for
fhires, each thire or ftewartry fhould name

one, except the fhires of Bute and Caithnels,
winch were to chufe by turns, Bute having

the firft eleftion ; the fhires of Nairn and

- Cromarty to chufe by turns, Nairn having

the firlt cle@ion; and the fhires of Claclke
mannan and Kinrofs likewife to chule by
turns, Clackmannan having the firft clec-
- tion: That, of the fifteen burgefles, the city

F g of
* 1707, cap. 8.
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of Edinburgh {hould elet one ; and the 0-
ther boroughs, which were divided into
fourteen {everal diftri@ts *, fhould each of
them elet a commifhioner, in the fame man-

ner they were 1n ufe to elect their reprefen-
tatives to the parliament of Scotland: That

the commiflioners {o ele&ted thould meet at

fuch times and places, within their refpec-
tive diftriéts, as her Majefty, her heirs and

fucceflors, {hould appoint, and ele@ one re-
prefentative for each diftri®; and that, in
the event of an equality of votes, the prefi-
dent of the meeting thould have a cafting or
decifive votes the commiflioner from the el-

deft borough prefiding in the firft meeting,
and the commiflioners from the other bo-
roughs 1 each diftrit prefiding afterwards
by turns, according to the order in which
they were called in the rolls of the parlia-
ment of Scotland T. .

It was further declared by this flatute,
that none fhould be capable to ele@, or be

eleted,

* The divifion of the boroughs into the fourteen fe-

veral diftricts, is to be found in the Appendix, No. 1.
-+ That order is obferved in No, 1. of the Appendix,

-t
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elefted, to reprefent a Scotch fhire or bo-

rough 1n the parliament of Great Britain,
but fuch as were formerly capable to ele&
or be eleCted commiflioners for thires or bo-

roughs to the parliament of Scotland. It
likewile made fore other regulations on that

head ; but, as thefe will fall to be fully con-
fidered in the fequel, it is needlefs to take
notice of them at prefent.

By this a&t it was al{o ordered, that, when
her Majefty, her heirs and fucceflors, thould
declare their pleafure for holding the firft, or
any {ublequent parliament of Great Britain,
and until turther provifion thould be made by
parhiament 1n that refpe, a wiit {hould pafs
under the great feal of the united kingdom,
directed to the privy-council of Scotland, and
containing a watrant and command to them

to 1flue out a proclamation, requiring the
peers to meet at fuch place and time within
dcotland as her Majefty, her heirs and fuc-

ceflors, fhould appoint, for the ele@tion of
the fixteen peers; and requiring the lord
clerk-repifter, or two of the clerks of feffion,
to attend fuch meetings, and to return the

names
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names of the {ixteen peers chofen to the

clerk of the privy-council, by whom they
were again to be returned to the court from
which the writ iffued.

Similar orders were given with regard to
the eleGtion of commiflioners for thires and
boroughs, The proclamation to be iffued
by the privy council was to require the free-
holders to meet at the head-boroughs of their
refpeétive counties, and the boroughs to fend
their commiflioners to {fuch places as fhould
be thereby appointed, for the elettion of
their reprefentatives ; and the names of the
reprefentatives fo elected for the thires and
boroughs, being tranfmitted to the clerk of
the privy~council, were likewife to be re-

turned by him to the.court from which the
writ iflued.

The {fame ftatute further provided, that, in
the event of her Majefty’s declaring, on or
before the firft day of May then next, 170%,
that it ivas expedient that the Lords and
commons of the then parliament of EEng-
land {hould be the members of thefe refpec-
tive houfes of the firft parliament of Great

Britain,
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Britain, for and on the part of England; the

fisteen peers and forty-five commons, who
{hould be chofen by the peers, barons, and
burgefles refpectively, in the then parliament
of Scotland, and out of the members there-
of, fhould be the members of the refpetive
houfes of the firlt parliament of Great Bri-
tain, for and on the part of Scotland. This
declaration having accordingly taken place,
the firft parliament of Great Britain met at
‘Weftminfter, upon the 23d of O&ober 1707,
and was compofed as follows : The houie
of lords, of the whole body of the lords {pi-
titual and temporal of England, and fixteen
peers of Scotland ; and the houfe of com-
mons, of the §13 reprefentatives fent to the
laft parliament of England by the thires, u-
niverfities, cities, cinque ports, and bo-
roughs; and 4§ reprefentatives of the fhires
and boroughs of Scotland, cholen from the
commiffioners for fhires and boroughs 1n
the laft Scotch parliament.

By an a& paffed in the firlt feflion of the

firft Britith parliament™, intituled, ¢ An act
¢ for

* 6to Annae, . b,
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¢ for rendering the union of the two king=
¢« doms more compleat,’ it was declared, that,
from and after the 1t of May 1708, there
fhould be but one privy-council for the
kingdom of Great Britain. It therefore be-
came neceflary to make fome new regulati-
ons with regard to the eleGtion of the repre-

fentatives of ‘Scotland. It was accordingly
ordered, by thefame act, that, when a pai‘—
Hament thould be {fummoned, writs under
the great feal of Great Britain {hould be di-
re&ed to the feveral fherifis and ftewards,
who, upon receipt thereof, fhould forthwith
give notice of the time for .election of the
knights or commiflioners of their relpective
fhires or ftewartries, and dire&t precepts to
the royal boroughs within their feveral jurif-
diftions, reciting ‘the contents and date of
the writs, and commanding each of them
to ele& a commiflioner, and to order fuch
commiffioner to meet at the prefiding bo-
rough of the diftri®, upon the ‘3oth day
after the teft of the writ, (or the day after,
if 1t thould fall upon a Sunday), for the pur-~
pole of chufing their burgefs to ferve in par-

llament.
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liament, This a&t likeways direCed the
clerks to the meetings of the treeholders,
and the common clerks of the prefiding bo-

roughs, to return the names of the perfons
feverally eleted for the fhires and diftriés,
to the fheriffs or ftewards; and appointed
themi to annex the {ame to the writs, and
return the whole to the court from which
the writs iflued,

This ftatute made no provifion for the e-
letion of the peers. But, by an a& of the
fame feflion™, it was ordéred, that,when her
Majefty, her heits or {fucceflors, thould de-
clare their pleafure for holding a parliament,
a proclamation fhould iffue under the great
feal; commanding all the peers of Scotland
to meet at Edinburgh, or in fuch other

place, and at {uch time, as thould be thereby
appointed, in order to elet the fixteen peers;
and that fuch proclamation fhould be duly
publithed at the market-crofs of Edinburgh,
and i all the county~towns of Scotland,
twenty-hive days at leaft before the day of
cleGtion.

This

¥ 6to Annae, c. 23
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This is the lateft ftatute relative to the elec-
tion of the peers. Several alts have how-
ever pafled {ince that time, with regard to

the ele&ion of commiffioners for fhires and

boroughs ; and many queftions have ari{en
in the courts of law upon the conftruction
of thefe afis. Alterations have been made
with refpet to the qualifications of free-

holders; oaths have been introduced to pre-
vent bribery, and the rearing up of nominal
and fiftitious votes ; remedies have been ap-
plied to abules in the electors, and in the
minifterial officers employed 1n matters of
eleCtion, To go through thele feveral alls

of the legiflature, according to the order in

which they pafled, or to ftate the dectiions
of the courts of law in the order they were

pronounced, would not be the moft proper
way to give a diftiné notion of the prefent
ftate of the law of eleCtions. I fhall there-
fore follow a different method, by exhauft-
ing what I have to oberve upon one {ub-
je&t, before I proceed to another ; and, I
fatter myfelf, that I fhall thereby be able to

an{wer, at leaft, in fome degree, the end I
have 1n view.

TITLE

‘el



TITLTE IV

‘Of the Ele&ion of the Sixteen Peers
of Scotland,

B N this chapter I propofe, firft, to confider
‘what the law requires in order to intitle
a peer to votein the eleCtion of the fix~

teen peers; and, next,the mode of procedyre
obferved in fuch ele&ions.

S ECTION L

Of the Qualifications neceflary to wmtitle &

Perfon to vote i the Election of the Six-
teen Peers of Scotland,

PON this head, it may, in the firft
place, be obferved, that none can

vote, but fuch as are, properly {peaking,
peers of Scotland j that is, thofe who were
{o prior to the union, and the fucceflors to
| their
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their honoursand diznities. Englifh peerswho
fucceed to a Scotch peerage are 1ntitled to
vote ; but no Britifh peer can enjoy that pri-
vilece ; and, upon occafion of the Duke
of Queeniberry’s clauming a vote, it was re-
folved by the houfe of Lords, upon the 2 ift
of January 1708-g, ¢ That a peer of Scot-
¢ land claiming to {it in the houfe of peers,
‘ by virtue of a patent pafled under the
¢ oreat feal of Great Britain after the union,
¢ and who now fits in the parliament of
¢ Great Britain, had no right to vote in the
¢ eleGtion of the {ixteen peers who are to re-
¢ prefent the peers of Scotland in parha-
*ment.” The houfe divided upon this que-

ftion : It was maintained, on the one hand,
that, as the peers of England who were like-
wife peers of Scotland, had the right of vo-
ting in the election fill referved to them,
notwithftanding their having a feat them-
felves in the houle of Lords, there {eemed
to be equal realon for allowing that privilege
to thofe peers of Scotland who had been
created Britith peers. Lut to this it was an-
fwered, that a peer of England and a peer

of
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of Scotland, held their dignity under two

different-crowns, and by two different great
leals; but, that Great Britain, ineluding
Scotland as well as England, the Scotch peera
age funk in that of Great Britain *,

Upon the 20th of December 1711, ano-
ther queftion was determined, of a more ina
tereting nature. The Duke of Hamilton
had been created Duke of Brandon, and 2
debate having arifen, how far he had a right
0 f1t in the houfe of lords, in refpedt of that
peerage, and the queftion being put, ¢ Whe-
“ther Scotch peers, created peers of Great
‘ Britain fince the union, have 3 richt to fit
“1n that houfe? it carried in the negative,
by ive voices, §7 to ¢2,  After this refolu-
tion, there was no longer room for the cafe
that was decided in 1708-9, with regard to
the Duke of Queenfberry; but as thofe who
have been created peers fince the union,
may fucceed to Scotch peerages, (which is

the cafe-of the prefent Duke of Argyle) there
| G | is

* Sce Burnet’s hiftory of his own times, Irzmo edi-
sion, vol, 6. p. 3.
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is reafon to fuppofe, that they would like-
wife be found to be excluded from the right
“of voting, 1n the ele@ion of the fixteen peets
- of Scotland, were the queftion to be tried.
In the next place, no peer can either vote
or be ele&ted, till he be twenty-one years of
“age. It would indeed be abfurd to allow
“thofe, whom the law, on account of their
nonage, prefumes to ftand 1n need of the al-
filance of others in the management of
" their own affairs, to have a voice in matters

of ftate.
* The at 1707, c. 8, likewife excludes pa-

pifts, and all thofe who, being fufpected of
popery, refufe to {wear and fubicribe the

formula contained in the Scotch adt 17700,
c. 3. intituled, ° An a& for preventing the

« erowth of popery *.
The

* The formula is of the following tenor: ¢ 1
: do fincerely, from my heart, profefs and
¢ declare before God, who fearcheth the heart, that I do
¢ deny, difown, and abhor thefe tenets and doctrines of
¢ the papal Romifh church, viz. the fupremacy of the pope
¢ and bifliop of Rome; over all ‘paftors of the catholic

¢ church, his power and authority over kings, princes,
¢ and
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- The att 6to Annag; ¢, 23; requires, that
the peers, before proceeding to clection, fhall
take and fubferibe the oaths of ﬁllegianbc
and abjuration. But, as thefe are o re-
nerally known, it is ncedlefs to infert

them., T {hal] only oiaferve, that, lipon the
death of the late pretender, fome fina] alte~

rations were made upon the oath of abjura~
tion, by the a@ 6to Georgii Iil: ¢. 53,
G 2 The

*and flates, and the %nfullibility that he pretends to, ei-
* ther without or with 2 general council, hig power of
* difpenfing and pardoning, the dﬁ&ril}c of tranfubftant;-
‘ ation, and the corporal prelence, with the communion
' without the cup in the facrament of the Lord’s fupper,

¢ the aderation and facrifice profefied and pragijed by the

T

* popifh church in the mafs, the Invocation of angels and
¢ faints, the worlhipping of images, croflzs, and relicks,
* the dorine of fupereragation, indulgences, and purga-
‘tory, and the fervice und worllip in an unknown
¢ tongue; all which tenets and dodtrines of the faid church
‘I believe to be contrary to, and inconfiftent with, the

" written word of God: and I do frem my heart deny,
* difown, and difclaim the faid do®trines and tenets of the

¢ church of Rome, as in the prefence of God, without any
¢ equivocation, or mental refervation, but according to
¥ the known and plain‘ meaning. of the words, as to ma

“ offered and propofed. S help me God.
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The {ame ftatute likewife reéquires them
to take the oath and declaration inferted 1in
‘the note below *.

By

* The oath is as follows, < I A. B. do fwear, that I do
¢ from my heart, abhor, deteft and abjure, as impious and
¢ heretical, that damnable do&rine and pofition, that
¢ princes excommunicated, or deprived by the pope, or
* any authority of the fee of Rome, may be depofed or
¢« murdered by their fubjedts, or any other whatfoever.
¢ And I do declare, that no foreign prince, prelate, ftate,
< or potentate, hath or ought to have, any juri{di&ion,
¢ power, fuperiority, pre-eminence, or authority, ecclefi-
¢ aftical or fpiritual, within thisrealm. So help me God.’
And the declaration runs thus: ¢ I A. B, do folemnly and
« fincerely, in the prefence of God, profefs, teflify, and de-
¢ clare, that I do believe, that, in the {acrament of the
« Lord’s fupper, there 1s not any tranfubftantiation cof the
"t-elements of bread and wine into the body and blood of
« Chrift at, or after the confeeration thereof by any per-
‘¢« {on whatfoever; and that the invocation or adoration of
« the virgin Mary, or any other faint, and the facrifice
¢ of the mafs, as they are now ufed in the church of
¢ Rome, are fuperftitious and idolatrous. And I do fo-
¢ lemnly, in the prefence of God, profefs, teflify, and de-
¢ clare, that I do make this declaration, and every part
¢ thereof, in the plain and ordinary fenfe of the words
¢ read unto me, as they are commonly underftood by
« Englifh proteftants, without any evafion, equivocation,

¢ or mental refervation whatfoever, and without any dif~
¢ penfation
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- By the a& 1gno, Georgii IL c. 38. § 26.
it is declared, that no peer {hall be capable
to ele®, or be eleGted, who, within 2 year
preceding the ele@®ion, has been twice pre-
fent at divine fervice, in any epicopal meet-
ing, the paftor whereof has not taken the
oaths to government, and does not pray for
the king by name, and for all the royal fa~
mily, in the fame form as in the liturgy of
the church of England, It is competent to
any peer prefent at the ele@ion to make this
objettion, and to prove it either by one wit-

G 3 nefs,

* penfation already granted me, for this purpofe, by the
‘ pope, or any other authority or perfon, or without any
“ hope of any fuch difpenfation from any perfon or autho-
‘ rity whatfoever, or without thinking that I am or can
' be acquitted, before God Or man, or abfolved of this de.
 claration, or any part thereof, although the Popc or any

¢ other perfon or perfons, or power what{oever, thould
“ difpenfe with, or annuyl the fame, or declare that it wag
‘ null and void from the beginning,

This declaration which the peers are obliged to malka

mula, asto make one think, that the taking
might difpenfe with the other, But, as the a& 1707, ¢. 8,
ftands unrepealed, the formula may no doubt il be put;
and if any peer retufe to fivear and fubferibe it, he will
thereby difqualify himfelf from voting at that clettion,
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nefs, or by the oath of the peer obje&ted to,
which the clerk-regifter, or cither of the
clerks of {eflion, oficiating at the election,
1s 1mpowered to adminifter; and, in cafe
the fa& be proved, or admitted, or the peer
objelted to reiue to depole, he s there-
by difqualified from voting at that elettion.

The peers have a privilege in matters ot
ele¢tion, beyond the commons. They are
not only entitled to vote when prelent, but
may, even when abient, either appomt a
proxy to vote for them, or fend a figned lift
to the meeting. This privilege 1s, howe-
ver, laid under certain regulations.

In the firft place, the perfon appointed
proxy muft be himfelf a peer, qualified ac-
cording to law; and the mandate muft be
duly figned before witnefles. Such are the
words of the a&t 1707, c. §.; and, on the
26th January 1708-9, the houfe of lords re-
folved, that fuch mandates were not valid,
without the fubfcription of the witneffes, 1t
was, }goxﬁrever, found, upon the 2gth of the
fame month, that there was no neceflity for

inentioning the names ot the witnelles, or
| of
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of the writer of the mandate, nor for its he- .
ing {ealed or written upon ftamped parch-
ment. With regard to the lifts which al.
fent peers are allowed to fend to the meet-
ing, the flatute only requires, that they be
igned ; but the houfe of lords likewfa re-
folved, upon the fame 29th of January,
1708-q, that fuch lifts were not valid with-
out fubfcribing witnefles, but were good
without mentioning the name of the writer.

In the next place, fuch as are peers both
of England and Scotland muft lign their
mandates or lifts by the title of their Scotcly
peerage; and no peer can hold more than
two proxies at one time ¥,

Laftly, The abfent peers who appoint
proxies, or {end figned lifts to the meeting,
muft take and {ubfcribe the oaths and decla-
ration appointed to be taken by thofe who
are prefent at the ele@ion. Thofe who gre
in Scotland at the time of the proclamation
for the eleGtion, may do fo in any fheriit-
court, and the fheriff, or his deputy, before

G4 whom

> 6to Annae, cap. 23. § 5. 0.



104 Of the Scotch Peers.

whom they are taken, muft return the ori-
ginal {fubfcription of fuch oaths and decla-
ration to the meeting, together with a cer-
tificate under his own hand and feal, that
they were taken and f{ubferibed in his pre-
{fence T. Thofe again who, at the time of
the proclamation, refide in England, are
allowed to take and fubfcribe them in the
high court of chancery, court of king’s
bench, court of common pleas, or court of
exchequer, to be certified by writ under the

feal of fuch courts. And as fome peers, who
had formerly qualified themfelves, might

be abfent from the kingdom, in the fervice
of her Majefty, at the time of ifluing a pro-
clamation for ele¢tion ; and as 1t was thought
hard to deprive them of their votes, merely
becaufe they had it not in their power to
qualify anew, the ftatute allowed them to

appoint

t It was accordingly declared by the houfe of lords,
20th January 1708-g, that the fherifl’s certificate ought
to be fealed, as well as figned, The words of the ftatute
are indecd exprefs, and the doubt could only arife from
its not being cuftomary to adhibit feals to writmgs in
Scotland, |
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appoint proxies, or to fend figned lifts, up-
on its being certified, in the manner above
mentioned, that they had formerly taken
the oaths and declaration, or upon its being
certified, under the great feal of Great Bri-
tain, 1n the event of their having taken
them 1n parliament*.

The high and the low, the rich and the
poor, are equally fubjet to the calamities
incident to humanity, It may therefore be
alked, Whether a peer, who has the mif-
fortune to become fatuous, can vote in an
eletion? 'The law has faid nothing on that
head. Iincline to think, that, if he is de-

clared to be in that unhappy ftate by an a&
of the law, and put under the power of a

tutor or guardian, he cannot vote; but that,
until that be done, his vote will be f{u-

ftained.

S E C-

* 6to Annae, tap. 23. § 4.

Forms of a proxy, and of a figned Iift, and of a fhe.
tiff’s certificate, are to be found in the Appendix, No. 2.
3. and 4.



S ECTTION I

Of the Manner of clecting the Sixteen Peers
of Scotlaud,

E have already feen, that, when a

parliament is to be held, the peers
of Scotland are called by proclamation to
meet for the purpole of eleting their repre-
{entatives, and that fuch proclamation muft
be publithed at Edinburgh, and the other
county-towns of Scotland, at leaft twenty-
five days before the time appointed for the

election.
The fame ftatute ™ orders the peers to

come to fuch meetings with their ord:-
nary attendants only, under the. {everal

penalties inflited by the laws and ftatutes
| | of

* fto Annae, cap. 23. § 4,
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of Scotland, prefcribing and direfting with
what numbers and attendants the fubjeéts
of that part of the kingdom might repair to
the public caurts of juftice *,

This

* By the ad&, 1457, cap. 82. confirmed by 1487,
cap. 104. 1t was ordained, That all the lieges fhould
come to the king’s courts, fpiritual or temporal, in a fo-
ber and quict manner, and bring with them no more per-

fons than are in their daily houfhold and family, By the

at 1555, cap. 41, perfons called before a juftice-court
were only allowed to have fix of their friends with them
at the bar, befides their advocates, to defend them, and
the judges were ordered to charge the breakers of that
aét to enter their perfons in ward, to remain there du-
ring the queen’s pleafurc, under the pain of rebellion;
and, in cafe of their refufal, to put them to the hora.
Thefe adts were ratified by 1584, cap. 140. with thisaddi-
tion, that thofe who repaired to the criminal courts, o-
therwife than they were allowed by fuch ads, fhould jn-
cur the crime of convocation of the king’s lieges, An
unlawful convocation, is a commotion of the people
rafed without lawful authority, The convocating the
lieges in bands of men of war, for daily or monthly wages,
without fpecial licence, was made capital, by the ads
¥563, cap. 75. and 1585, cap. 12. But naked afiftance at
fuch meetings was found, in 166 5, only to infer an ar-
bitrary punifbment; and Sir George M<Kenzie informs
us, that the crime of fimple convocation, without bands
or leagues, was ordinarily profecuted before the privy-

council, and was feldom punifhed tanquam crimen per [z,
but only as an aggravation of a riot or other crime,
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- 'This a& likewife declares, that 1t thould
not be lawful for the- peers fo met together,
to acl, propole, debate, or treat of any mat-

ter or thing whatfoever, except the eletion
of their reprefentatives ; and that any perfon

who fhould at fuch meeting prefume to act,
propofe, debate, or treat of any other mat-

ter, fthould incur the penalty of premunire,

as exprelled in the fatute of the 16th of
King Richard I ™
The

# Thisftatute, 16to Rich. IL. ¢, 5. was made to prevent
the purchafing bulls from Rome, and to declare the in-
dependency of the crown of England ; and it wasthereby
particularly enaéted, ¢ That, if any purchafe or purfue, or
¢ caufeto be purchafed or purfued, in the court of Rome, or
¢ elfewhere,by anyfuch tranflations,procefles,and fentences
¢ of excomunications, bulls, inftruments, or any other
¢ things whatfoever which touch the king, agawnlt him,
¢ his crown, and his regalty, or his realm, as is aforefaid;
¢ and they which bring within the realm, or them recetve,
¢ or make thereof notification, or any other exccution
¢ whatfocver, within the fame realm or withoug,that they,
¢ their notaries, procurators, maintainers, abettors, fau-
¢ tors, and counfellors, Thall be put out of the king’s pro-
¢ te@tion, and their lands and tenements, goods and chat-
¢ tals, forfeit to our lord the king; and that they be at-

¢ tached



Of the Scotch Peers. 104

The day named for the eletion being
come, the peers affemble at the place fixed
by the proclamation, and are attended by the
lord clerk-regifter, or two of the principal
clerks of {effion, fpecially appointed by him.
After prayers by one of the king’s chaplains,
who attends for that purpofe, the proclama-
tion and the execution at the market-crofs of -
Edmburgh are read. The roll is then call-
ed, the peers prefent are marked in the mi-
nutes, and the certificates of the abfent peers
having qualified themfelves for granting
proxies or {ending figned lifts, being produ-
ced, thefe lifts or proxies are likewife regu~
larly marked. This being done, the oaths
are adminiftered to the peers who are pre-
fent; after which, the votes are carefully col-
leted and examined, and a2 certificate of the

| names

' tached by their bodics, if they may be found, and
‘ brought before the king and his counctl, there to anfwer
" tothe cafes aforefuid; or that procefs be made agamnit
‘ them by praemunire facias, in manner as it is ordained in
* other {tatutes of provifors, and other which do {ue in a-

" ny other court, in derogation of the regalty of our
* lord the king.
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‘names of the fixteen peers who have the
majority of voices in their favour, is made
up, and figned and fealed in prefence of the
meeting, by the lord clerk-regifter, or the
clerks of {efion appointed to officiate for
him, and returned to the court of chancery
before the time fixed for the meeting of the
parliament *.

But, in this certificate, no notice 1s taken
of any objetions that may have been made
in the meeting to any of the peers : Thofe,
‘however, who defire it, are entitled to get a
copy of fuch objeftions, or an extract of the
minutes from the clerks, and may difpute
the eleftion of the peer {o objected to, by
preferring a petition to the houfe of lords,
complaining of the return T.

Hitherto, I have only {poken of a general
cleftion upon the calling of a new parlia-

ment. 'The fame rules are however obfer-
“ved, when a vacancy happens by the death
or legal difability of any of the fixteen, du-

- ring
* 1707. ¢. 8. 6to Annae, ¢, 23.

1 Acopy of this certificate is to be found in the appén-
dix, No. s.
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ring the:courfe of a parliament. All the
peers are fummoned by proclamation to meet
and elett a new reprefentative to {upply the
vacancy; and the fame form of procedure
takes place at that meeting as at a general
election *,

All eleftions ought to be free ; and, to pre-
vent even the appearance of reftraint, it is
ordered by the ftatute 8vo Geo. II, c. 30.
that all foldiers, who are quartered in any
city, borough, town, or place, where an e-
lection either of peer or commoner is to be

made, fhall be removed to the diftance of

two mules, one day at leaft before the day ap-
pointed for the eleGtion, and fhall not make

any nearer approach till the day after it is
ended. Orders to this purpofe muft be gi-
ven by the fecretary at war, or other perfon
who ofhciates in his place; and, if he neglet
to {end fuch orders, and be convicted thereof

within {ix months, he is to be difcharged
from his office, and is thereby difabled to

hold any office or employment in his Maje-
{ty’s

¥ 6to Annae, ¢, 23, § 11,
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fty’s fervice. This a&t does not, howeve,
extend to the city of Weltminfter, or bo-
rough of Southwark, in refpet of his Ma-
jefty’s guards, nor to any place where the
king or any of the royal family refide at
the time, 1n refpe& of {uch troops as dttend

as -guards; nor to any caflle or fortified
place where any garrifon is ufually kept, in

refpect of fuch garrifon. And the a& fur-
ther declares, that the fecretary at war (hall
not incur the forfeiture on account of his not
{ending orders for the removal of the troops
at an election to fill up a vacancy, unlefs no-
tice of the making out the new writ be gi-
ven him by the clerk of the crown, which
notice that officer is required to give with all

convenient fpeed.

TI1TLE



T I T LE v

Of the Ele&ion of the Commiflion-
ers from the Shires of Scotland.

N this title, various fubjets will occur,
It will therefore be proper to divide it
mnto {everal {eions.

S ECTTION 1

Of the Freeholders Roll.

IT has been already mentioned, that by the
act of Charles IL. 1681, c. 21. the free-
holders of each county were ordered to make

up a roll of their number, containing the
names of thofe who had a right to vote, and
exprefling their refpetive extents or valya-

tions; and that they were alfo appointed to
H meet
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meet yearly at the Michaelmas head-court,
for the purpole of reviling that roll, and
making the ncceflary alterations upon it.
From that period, no perfon could legally
vote in the eleftion of a commiffioner to par-
liament, without being put upon the roll.
Betore, therefore, I proceed to conlider either
the qualifications required by the law toentitle
one to elet, or to beeleCted a commtiflioner
from a {hire,or themode of procedure that 1s
obferved in fuch eleions, it will be proper to
{tate the manner in which that roll 1s kept,
and to mention the rules which the legilla-
ture has laid down, in order to guard againit
the partiality of frechelders in that refpect.
The a& of the 16th of George IL. cap. 171,
intituled, ¢ An at to explain and amend the
¢ Jaws touching the elcthions of members to
¢ {erve for the commons m parliament, for
-that part of Great Britain called Scotland,
¢ and to reflrain the partiality, and regulate
: the condudt of returning officers at fuch
¢ elections,’ is now the governing rule with
cecard to the manner of keeping the roll,
- and
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and the form of procedure at the anpyal
Michaelmas head-courts.

It would appear from that ftatute, that,
- 1n fome counties, the rolls had not been re-

gularly kept, purfuant to the dire@tions of
the a& 1681. It was therefore enadted,
That fuch perfons as ftood upon the rol] laft
made up by the freeholders, whether at the
Michaelmas meeting, or at the Jaf¥ eleStion
of 2 member to ferve in parliament, hould
be the original conftituent members af the
next Michaelmas meeting, or meeting for
eieCtion.  And, as it was fuppofed that
many perions then ftood upon the rolls who
had no legal qualification, the ftatute further
provided, that it fhould be lawful to any

frecholder ftanding upon’ the 101l 1o objedt
to the title of any other perfon {tanding up-

on it, by applying to the court of feflion, in
the form of a fummary complaint, at any

time before the firft of December 1743 ;
and, upon the prefenting of any fuch com-
plaint, the court of feffion was directed to
grant’ warrant for fummoning the perfons
complained of to anfwer upon thirty days

| H 2 notice,
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notice, after which they were ordered to de-
termine the queftion in a {ummary way;
but it was at the fame time declared, that,
if no complaint fhould be exhibited within
that period, no freeholder {tanding upon the
roll laft made up thould be fruck off, or left
~ outof it, except upon fuflicient obje&ions,
arifing from an alteration of that right or
title in refped of which he was inrolled,

The fheriffs having been irregular as to
the time of holding their Michaelmas head-
courts, 1t was by this ftatute dire@ted, that
every theriff thould, at leaft fourteen days
before Michaelmas then next, appoint a pre-
cife day for holding fuch court in the year
1743, and caufe the fame to be intimated at
all the parifh~-churches within the thire, up-
on a Sunday, at leatt eight days preceeding ;
and that the day fo to be fixed fhould be
the anniverfary for ho!ding the Michaclmas
head-court 1n all time to come.

By this a&t it was further declared, that

it thould be competent to any perfon who
was rerufed to be admitted, or who was
fruck off the roll by a judgment of the fiees

holders,
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holders, at any Michaelmas meeting, or
meeting for election, to apply within four

calendar months to the court of feffion by
lummary complaint; and that the court, af-
ter granting warrant for {ummoning the
perfon on whofe objetions the complain-
er was refuled to be admitted, or firuck off
the roll, to anfwer upon thirty days notice,
fhould proceed and determine upon fuch
complaint in a fummary way.

A delay to inroll has been held equivalent
to a refufal. At the Michaelmas meeting
of the county of Cromarty, in OCober
1735, three claims for enrolment were of-
fered, upon each of which the freeholders
gave the following deliverance: ¢ The meet-
‘g, 1n refpedt that a procefs of reduction
‘1 now in dependence, at the inftance
‘of Sir John Gordon of Iavergordon
“ Baronet, before the court of feffion, of
‘the decreet of diviflon of the commif-
 oners of fupply of the fhire of Cromarty,
‘ dated 1n May laft, whereby alone the va-
“ luation of the lands and others contained
“In the forefaid claim, is alcertained, do

H3 “ therefore
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* therefore fuperfede, for the prefent, coming
‘ to any determination upon the validfty' or
* invalidity of theclaimants titles to be en-
‘ rolled, not thimking that macter yet ripe
“ for their judgment, for either fuftaining ot
‘ refuling his enrolment, till after the iffue
‘ of the faid procefs of reduion ; referving,
‘ till then, to all parties concerned, all ob-
‘ jeCtions and anfwers in relation to the
‘ claimants title.”  The claimants preferred
complaints to the court of feffion upon the
{tatute, and prayed the court to grant war-
rant for their being added to the roll. The
trceholders objetted, That the cafe did not
fall within the words of the ftatute, in re-
gard they had not refufed to inrol, but had
only delayed to give judgement, until they
thould have an opportunity of knowing
whether the claimants were truly pofleffed
of the valuation required by law; and that,

at any rate, the court of {eflion, being only
a court of review, without any original ji-
rifdiion in matters of that fort, could not
order an inrolment pruma wnffantia, as prayed

for in the complaints, but could only order
the
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the freeholders to proceed to judge of the
merits of the claims at their next annual
meeting. The court repelled thefe objec-
tions, and ordered the claimants to be add-
ed to the roll; and afterwards refufed a pe-

tition from the freeliglder IS, OFFLLIIQ‘ to 7o

into the merits of their cbjetions ¢o the
claimants titles *

A cafe fomcwm iwilar cccurred very
lately. Colonel Campbell of Bar breck lodged
a claim for being inrolled as a freeholder of
the county of Bute at Michaclmas 1772,
At that meeting only two freehalders at-
tended ; and though they knew that fuch

a4 claim was lodged, and in the hands of the
fhenft-clerk, they took no notice of it, be-

caufe no perfon appeared in the behalf of
the clatmant, and proceeded to make up their
minutes, as 1f no {uch claim had exified,
But, while the prefes was figning thefe mi-

nutes, the claimant’s brother-in-law, who
was himfelf a frecholder, came to the meet-
H4 Ing,

* 15th January 1766, Rofe of Aitnoch and others,

€ontra Sir John Gordon and Leonard Urquharr, The
houfe of lords afirmed both judgments  March 766,



120 Of Commffioners from Shires.

ing, and infifted that they fhould take the
claim under their confideration, This,
however, they refuled, upon the pretence
that their bufinefs was over, and the meet-
ing diflolved. Colonel Campbell preferred
a complaint, and ‘the court pronouneed the
ordinary interlocutor, finding that the free-
holders did wrong in refufing to enrol him,
and ordering him to be added to the roll.
To thow their difapprobation of the condut
of the freeholders, the court likewile con-
demned them in cofts of {uit ¥,

This ftatute likewife provides, that any
freeholder ftanding upon the roll, who ap-
prehends that another has been wrongfully
inrolled, may in like manner complain to
the court of {eflion, within four calendar
months after fuch inrolment, whether he
was prefent at the meeting where the inrol-

ment was made or not.  But, if no com-

plaint be made within that period, the per-
fon {o enrolled muft continue upon the. roll

until

t
o

June 1773, Colonel Campbell of Barbzeck,
contra MNiel of Kilmory and M‘Conochie of Ambirfbeg.
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until an alteration of his circumftances {hall
happen, which the freeholders, at a fub-
lequent Michaelmas meeting, or meeting
for eleCtion, fhall allow to be a fufficient
caufe for firiking him off.

If, in any of thefe cafes, the court of {ef-
hion reverfe the determination of the free-
holders, by ordering a perfon to be added
to, or ftruck out of the roll, the fheriff, or
fteward-clerk, upon production of an extrad
of the judgement, muft forthwith make the
alteration thereby directed, under the penal-
ty of L. 100 Sterling, to be recovered by the
perfon in whofe favour fuch judgement was
given, or his executors, by a fummary com-
plaint before the court of feflion, upon thir-
ty days notice.,

This ftatute, taking it in a ftric and literal
fenfe, has provided no remedy, in the event

of the freeholders unjufily repelling an ob-
jection for firiking a perfon off the roll.
Hence it has been made a queftion, whether
a complaint to the court of {effion be com-
petent 1n a cafe of that kind? Two {uch

complaints came from the county of Kinrofs
n
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in 1766 *; but in thefe the incompetency
was not pleaded. It was however after-
wards pleaded, in the cafe of Mr Pulteney,
whom the frecholders of the county of Cro-
marty had refuled to firike off the roll.
There the queftion was fully confidered,
and the complaint was found competent,
although not falling under any of the threc
cafes to which the words of the itatute ap-
ply T. A fimilar judgement was.afterwards
given, in the cafe of Sir George Suttie.
The words of the ftatute allow only thofe
to complain of an enrcllment, who {tand

themfelves upon the roll. Complaints have,
however, been received by the court.of {el-

fion, from perfons who did -not ftand upon

it at the time of their being preferred. -One

inftance fhall be given. Mr Gordon of

Newhall claimed to be enrolled as a free-
holder of the county of Cromarty, at Mi-

chaelmas

*:

1767, Ranken of Colden, and General
Irvine of Burleigh, contra Ramfay of Kinkell, and Colvill
of Ochiltree,

+ 11th Febrnary, 1768, Sir John Gordon, contra Wil:

ham Pulteney.
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chaelmas 1766 ; but his claim was rejected,
apon which he complained to the court of
feflion. Mr William Johnfton was enrolled
by-the fame meeiing, and Mr Gordon com-
plained of his enrollment. Mr Johnflon
put 10 an anfwer to this laft complaint, in
which, without going into the merits of his
own title, he objetted to the competency of
the complaint, in regard that Mr Gordon did
not then ftand upon the roll. The court,
before determining that objection, ordered
an aniwer upon the merits to be given in.
This being done, they proceeded, firft, to
determine, whether Mr Gordon fhould have
been enrolled; and having ordered him to

be added to the rcll, they then gave judge-
ment, 1n Mr Johnfton’s cafe, in the follow-

ing words : ¢ The Lords having advifed this
‘ petition and complaint, with the anfiers
‘ thereto, now and formerly given in for

* Mr Willian Johnften the refpondent, they
“repeli the preliminary objeftion to the
‘complant, that there is no perfon upon
“the roll of trecholders intitled to com-
" plamn, in refpect, by interlocutor of this

¢ date,
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¢ date, the title of William Gordon of New-
“hall to be upon the roll is fuflained,
¢ &c., )

The ftatute likewife enats, that, if the
judgement of the frecholders refufing to ad-
mity or ftriking off the roll, be afirmed by
the court ot feflion, the perfon who prefer-
red the complaint fhall forfeit to the objec-
tor L. 30 Sterling, together with full coils
of fuit, This was intended to prevent
groundlefs complaints ; but is evidently de-
tective, as 1t impoles no penalty ncr cofts of
fuit upon the freeholder, who, without juft
grounds complains of an enroliment made
by the other freeholders, nor gives any pe-
nalty or cofts to thofe, who have been

wrongfully refufed to be admitted, or have
been improperly ftruck off the roll. The
court of feflion may indeed give cofts of fuit,
if they think proper; but they are not bound
to do {o; nor can they impofe the penalty,
but 1n the precife terms of the ftatute, which,

in this refpe&t, falls fhort of the alt 1681.
And,

* 17th February 1767, Gordon of Newhall contra
Johnfton,
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And, although it may be thought, that it
would be improper to lay penalties or cofts
upon the freeholders, when their judge-
ments, refuling to admit, or ftriking off the
roll, are reverfed, as in fuch cafes it may be
luppofed, that they have only been guilty
of an error ; yet furely there could be no im-
propriety in {ubjecting to fuch cofts and pe-~
nalty the frecholder who brings a ground-
lefs complaint againft a judgement of his
brethren, admitting one to the roll, or re-
infing to ftrike off one, to whom he had
made frivolous objections. Where a com-

plant brought in the joint names of a life-
renter and har of the fame lands is difmif-

ed, the court impofes only one penalty of

L. 30 upon both #,
It has alrcady been obferved, that, by the
att 1681, ¢, 21. no objection could be mo-

ved in parliament in the cafe of a controvert-
ed election, which had not been flated at the

meeting of the freeholders. From this fta-
tute, and from the court of feffion’s being

only

¥#

. 1768, Frafer, &ec. contra Rofs of Priefthill,
and Gordon of Carroll.
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only a court of review, and having no origi-
nal jurifdi€tion 11 matters of enrollment, it
was maintained, that 1n a complaint pre-
terred under the authority of the aét of the
16th of George IL. no new cbjeltions could
be made to a claimant’s title, in order to {up-
port a judgment of the frecholders refufing
to enroll him. DBut the court over-ruled
that plea, and found 1t competent to the re-
{fpondent to the complaint, to infift in e-
very objeftion that lay againft the claim,
whether mentioned at the meeting of the
frecholders or not*,  Objections may efcape
the freeholders at their meeting; and it
would be hard to put any reftraint upon

their jultifying their refufal, or to bar them
from maintaining an infuperable objection
to a complainer’s title, merely becaufe they
had not thought of ftating that particular ob-
je&tion at the time when the claim was pre-
fented. It is juit to allow them to bring 1n
every circumitance tending to thew that their
judgement was agreeable to law; and i

| would

*28th July 1561, Mr Walter Stewart and others, conira
Mr David Dalrymple, Affirmed in the houfe of Lords,
tft April £762,
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would be abfurd to fuppofe, that a court of
review could legally order a perfon to be
added to the roll, when the freeholders, who

refufed to admit him, were able to thew, that
he had no manner of title to get upon it,

It is a different queftion, whether new e-
vidence can be received before the court of
fellion, in order to fupport a claim for enroll-
ment which has been refufed by the free-
holders? Thofe who claim to be enrolled
ought certainly to inftru@ their qualification
n a proper manner: If they negle@ to do fo,
they have themielves alone to blame; and,
the court of feflion, being only a court of re-
view, can have no right to order an enroll-

ment upon titles that were not laid before
thole who are by law intrufted with the
power of Judging in the firlt inftance. So it
has been decided. Sir John Gordon claimed
to be enrolled as a freeholder of the county of
Cromarty at the Michaelmas meeting 1760;
but neglected to produce a retour to fhow
the old extent of the lands on which he
claimed. The freeholders having refufed to
enroll him, he complained to the court of

{eflion,
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fefion, and produced a retour, thowing that
they were of the full extent required by law;
but the court difmifled his complaint, becaufe
the retour had not been produced to the {ree-
holders™, Another cale occurred ioon after:
Captain Stewart claimed to be enrolled as a
frecholder of the county of Forfar, upon the
lands of Nevay, lying within the parifh of
Nevay; and, in proof of his valuation, pro-
duced a certificate under the hands of the
collettor, and two commifhioners of fupply,

bearing, that the lands which belonged to the
laird

% rnth February 1767, Sir John Gordon contra Frafer,
&e. This decree was affirmed in the houfe of lords, 4th
May 1767; and in the judgement it was particularly de-
clared, ¢ That the titles produced by the complainer to
¢ the freeholders, upon which he cliamed to be enrolled,
¢ were cflentially defedtive, for want of fhewing a retour;
¢ for which reafon, the frecholders did right 1n refufing
¢ to enroll him; and that, upon his petition complaining
¢ of fuch refufal, the court of feflion was confined to the
¢ titles laid before the frecholders, having no jurifdiction,
< by the Ratute in that cafe made and provided, to order
¢ a claimant to be enrolled upon any title originally pro-
¢ duced to them, and not laid before the frecholders iz
¢ the firft inftance.’
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iaird of Nevay, in the parifh of Nevay, wer |
itated in the valuation-roll of the county at
L. 800y and paid cefs and public burdens ac-
cordingly. To this claim it was objetted, that
no {ufficient evidence had been produced, to
fhow that the lands rated at L. Soo in the
valuation-roll, as belonging to the laird of
Nevay, in the parith of Nevay, were the

fame with the lands of Nevay belonging to

the claimant. The freeholders fuftained
the objection, and refufed to enroll, The

claimant complained to the court of {eflion;
and, although he produced 2 compleat pro-
grels of the lands from 16 31 downwards,

from which it clearly appeared, that hig

of

lands were the very fame with thofe that
ftood rated in the valuition-ro]] at L. Soo,
the court difmiffed the complaint ¥,

Ithas however been maintained, in a cafe ]
depending, thataltho’ aclaimant whe neglets
to produce any part of his title to the meet-

ing of frecholders, cannot be allowed tq lupply
that defect under a complaint to the court of

feffion;; yet it is competent to produce new

I collateral
* 19th December 1467,
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collateral or explanatory evidence to {fupport
a title, and to remove objetions that have
been made to it in the meeting of freehold-
crs. 'The cafe here referred to is that of
Mr Gordon of Whiteley. That gentleman
claimed to be enrolled as a frecholder of the
county of Banft at Michaelmas 1772, upon
certain lands, and, amongft others, ¢ the lands

¢ of Inveraurie, and the lands of Inverhebit,
‘ formerly called Middle - or Little Inverhe-

¢ bit, and now called Bellchorach of Inver-
¢ hebit.” To prove the valued rent of thefe
particular lands, he referred to a valuation-
roll made up n 1690, which contains the
following article: ¢ Inverauric and Inverhe-
¢ bit, L. 250, To this claim it was object-
ed, that there were three different farms of
the name of Inverhebit, to wit, Eafter, Welt~

er, and Middlc or Little Inverhebit; and
that no evidence was produced to thew, that

the valuation ftated in the roll 1690, to In-
veraurie and Inverhebit, applied only to Lit-
{le Inverhebit. The freeholders {uftained
the objetion, and refufed to enroll. Mr

Gordon complained of this judgment, and
offered
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offered to prove, ¢ that the landsof Little Jnw
¢ verhebit, now called Bellchorach, were the
* lands which, togéther with Inveraurie, had
‘ uniformly paid cefs for the article of I, » 50,
“1n the valuation-book.” The refpondents
to the complaint objeted to the competency

of this proof; but the court thought proper
to allow it before anfwer®, A petition has
however been preferred, but has not hitherto
been ﬁdl"ifﬁd;

When a complaint is to be pretérred a-
gainft an enrolment, ot agaiift a refufa) up-

on the part of the freeholders to fuftaln 43
L2 objettion

= 11th March 1572, General Abercromby and others,
sontra Gordon of Whitsley. This cafe feems

fimilar t6 that of Captain Stewart.

In the above-mentioned cafe of Mr Pulteney, where he
objected to the competency of the complaint brought by
Sir John Gordon and others, on account of the frechold-
ers refufal to ftrike him off the roll, it was likeivifs plead-
cd, thit it was not competent to the complainers to refppr
to evidence in fupport of their objections, which had not
been laid before the frecholders when thefe objedions
were under their confideration., But, as the new evidence
offered in that cafe by the complainers was Mr Pultensy’s
own oath, which could not be got at the meeting, as he

to be pretty

was not prefent at it, the plea was over-ruled.
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objefion for ftriking one off the roll; it is
{ufficient to make the perfon whe has been
enrolled, or has been allowed to continue up-
on. the roll, a party to {uch complaint. In
like manner, when one who has been refu~
fed to be admitted to the roll, or has been
ftruck off, intends to complain, it 1s fuffici-

ent to call the perfon or perfons who objeét~
ed to his title in the meeting of frecholders.
If the minutes are {ilent on that head, he

muft call all thole who voted to {uftain the
objection; if that do not appear from the
minutes, e muit call all the freeholders who
were prefent at the meeting ; and a mifno-
mer of any one of the perfons complained of
will be fatal to the complaint ¥,

When a complaint 1s moved in court, a
warrant is granted for ferving 1t upon the
perfons complained of. If they are within
Scotland, the {ervice muft be made perfonal-
Iy, or at their dwelling-houles. If they are
abfent from the kingdom, it is fuflicient that

it

* Sce 14th February 1745, Dickfon comira Gibfon, and
a cafe to be taken notice of o the fequel,~Jan. 1766, A-
lexander Young, contra Andrew Johnfton and others,
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it be made at the market-crofs of Edin-
burgh, and pier and thore of Lejth. The
warrant for fervice may be extracted imme-
diately, without abidin g the courfe of the mi-
nute~-book; but the court has found, that an
extral is not abfolutely neceflary *, Neither
15 it neceffary that the fervice be made by a
meflenger at arms ; any perfon may do it,
nothing more being requifite, than that the
complaint be properly notified to the perfon

complained of, and that evidence of fuch no-
tification be produced to the court.

It the frecholders, after a complaint is fer-
ved, take it upon them to proceed further a-
gainit the complainer, they become guilty of
acontempt of the court,and may be punith-
ed accordingly 1.

It has been already mentioned, that thofe
who ftand upon the roll laft made up, are
the original conftituent members of the an-

I 3 nual

* sth July 1747, Burgefles of Rautherglen contra the
magiftrates, 28th July 1761, Mr Walter Stewart contra
Mr David Dalrymple. It is, however, more fafe and re.
gular to extra the warrant.

T 6th F ebruary 1742, Monro contrg M<Kenzie,
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nual meeting of the frecholders at the M-
chaelmas head-court; and, in order to pre-

vent abufes, the ftatute requires, that an ex-
tradt of the roll made up at each meeting,
and of the minutes of the proceedings, {hall
forthwith be delivered by the clerk of the
meeting to the fheriff-clerk*, gratis, to be
inferted by him in the ftheriff’s books kept
for that purpofe, which muft be produced at

the next meeting.

If the fheriff-clerk negle& or refufe to 1n~
fert the rolls or minutes of preceedings in
the books to be kept for that purpofe, or ne-
gled or refufe to give figned copies or ex=
tracts thereof, to any frecholder who de-
mands them, and is willing to pay the legal
fee for an ordinary extradt of the fame
length, or omit to produce the books at any
{ubfequent meeting, he forfeits the fum of
L. 100 Sterling, to be recovered by any free-
holder within the county who will fue for it.

And,

% The ftatutes relative to elections talk always of the
fheriff or fteward, and of the fueriff or ﬁcward-cierk; but,
as thefe officers differ only in name, I fhall for the future
mention only the fherifl and fheriff-cleck,
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And, n order that no prejudice may arife
through the fault of the [heriff-clerk, the fla-
tute further provides, that in cafe the princi-

pal books, containing the rolls and the mj-
nutes, thall not be produced at any Michael-
mas meeting, or meeting for elettion, a co-
py of the roll and minutes, extra@ed and
figned by the theriff-clerk, thall be fufficient

to {fupply their place. Another penalty of

L. 100 Sterling is likewife impofed upon the
theriff-clerk, if he give out falfe copies of
the roll or minutes, extracted and figned by
him ; and he alfo thereby becomes Incapa-
ble, for ever after, of holding or enjoying
his office.

The principal books, or, tailing them, ap
extract of the roll laft made up, being pro-
duced, the firft thing to be done is to chufe
a prefes and clerk to the meetmg; for which
purpofe the roll is called, and the votes
atked by the commiffioner Jaft cleCted, 1. o,
the perfon who laft reprefented the county
1n parliament, or, in his abfence, by the
theriff-clerk, If, in the choice of prefes or

clerk, there happen an cquality of votes,
14 the
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the commiffioner laft eleGed, and, in his ab-
{ence, the frecholder prefent who laft repre-
fented the fhire in any former parliament,
is entitled to the cafting or decifive vote, If
10 {uch perfon be prefent, this cafting vote
15 the privilege of the freeholder who laft
prefided at any meeting for ele@ion ; and,
in his ablence, it belougs to the freeholder

who laft prefided at a Michaelmas meeting ;
and if no perfon be plefent who has either
reprefented the county in parliament, or for-
merly preﬁded at a Michaelmas meeting, or

eeting for eleCtion, it is allowed to the
freeholder who ftands firft upon the roll a-~
mong them that appear at the meeting *
The prefes and clerk being thus chofen,
the minutes of their eletion are figned b)f
the commiflioner laft ele&ted, or, in his ab-
fence, by the fheriff-clerk, and delivered to
the clerk of the meecting; after which the
freeholders proceed to take and fubfcribe the
oaths of allegiance and abjuratmn, and to
fign

* This part of the fiatute, if firidtly inﬂ:rprﬂted ap-
Phes only to meetings for eleé‘tmn but the fame rule 1 1§
pbfcrved N Mlchaelmas meetmgs.
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fign the affurance f. It is not, however,
abfolutely neceflary to take the oath of ab-
juration, unlefs it be exprefsly required to
be put by one of the frecholders prefent at |
the meeting. Quakers are not obliged to
fwear thefe oaths. It is fufficient that they.
declare the effect of them upon their folemn
afirmation

The clerk chofen to the meeting likewife
qualifies, by taking the oaths now men-
tioned; after which the freeholders apply
themielves, in the firft place, to purge the
roll, by firiking out the names of thofe who

may have died fince the former meeting.
They then confider the objettions made to
thofe who ftand upon the roll, if any fuch
have been lodged ; and next take up
the claims that are' prefented for enrol-
ment; and, judgment being pronounced
wpon thefe claims, according to the votes of

the

T Although it is cuftomary to chufe the prefes and
clerk before taking the oaths to government, thefe oaths
mult be previoufly taken, if required to be put by any
treeholder prefent at the meeting; 7mo Geo. II. cap. 16
dia.

~§ 7mo Wil. 111, ¢ap. 34. 6to Ann, cap, 234
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the majority, a new roll is made up, and an
extrat thercof given to the fheriff-clerk, as
already mentioned, the prefes of the meet-
ing having the cafting vote in every que-
ftion where there 1s an equality.

This s the rule of procedufe at the M-
chaelmas meetings ; and, fo far as regards the

l‘CViﬁng of the 1'011, and mak;ng the necef-

fary alterations upon it, the {fame rules are
followed at meetings-for election.

To prevent {furprile, and to give the free-
holders an opportunity of fully confidering
the bufinefs that 1s to come before them, it
is by the fame ftatute appointed, That every
perfon who has it in view to be enrolled at
a Michaclmas meeting, fhall, at leaft two
calendar months before that meeting, leave
with the theriff-clerk a copy of his claim,
fetting forth the names of his lands, and the
nature and dates of his titles, together with

the old extent or valuation on which he de-
fires to be enrolled ; and, if he neglet to do

{o, he cannot be enrolled at that meeting.
In like manner, thofe who intend to objed

to any frecholder who ftands upon the roll,
on
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on account of an alteration in his circum-
ﬁances, muit, two calendar months before
thé meeting, leave their objeé’cionq i wWri-
ting with the fheriff-clerk, who, by the fia-
tute, 1s required to indorfe upon the back of
the claims, or objections fo left with him,

the day of his receiving them, and to gwe

copies to any- perfon who demands them,
upon their paying the legal fee of an ordi-
nary extra& of the fame length. This re-
gulation, however, only applies to Michael-
mas meetings; and one may be either en-
rolled, or ftruck off the roll, at a meeting for
cleCtion, without any claim or objecticn
being previoufly lodged with the therifi
clerk,

It was once objeted to a claim lodged in
due time with the {herlff-clerk that it did

not mentjon the precife fum at which the
lands were valued, but only bore, that theiy
valuation exceeded L. 400 Scots.  But that
objection was not regarded *.

A

* 16th Jan. 1754, er Archibald Grant contra Leith of
Leith-hall,
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A claim, bearing, by miftake, that the
claimant’s {eifine was recorded in one regi-
fter, when in fa& it had been recorded in
another, an objection made on that head was

fuftained 7. This was a moft juft decifion.

Claims are ordered to be lodged with the
theriff-clerk to prevent furpriie; but a claim
that does not lead to a diﬁfovery of the
claimant’s infeftment cannot anfwer that
purpole.

It was likewife objefted, that an enrolment
could not proceed legally, becaufe the claim
had not been lodged with the fhenff-clerk
till four of the clock in the afternoon of the
6th of Auguft, and the frecholders con-
veened at the Michaelmas head-court up-
on the 6th of O&ober before two of the
clock ; but to this it was held to be a fufh-
cient anfwer, that, in all cafes of legal no-
tice, 1t is only required, that either the day

on which the notice 1s given, or the day to

which it is given, fhould be free, but not
both ;

§ 5th Jan. 1762, Goldie
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both and that, if either the 6th of Auguft
or the 6th of O&ober were reckoned, the
full amount of two calendar months would
be found to have run, a calendar month
being from a day in one month to the fame
nominal day In another "y

It was alfo once determined in 3 meeting
of freeholders, that an objection to a per-
fon’s continuing upon the roll, though
lodged with the fheriff-clerk in due time,
could not be taken under confideration, be-
caufe it was neither figned by any perfon,
nor mentioned by whom, or in whofe name,

it was given in. But, as none of thefe things
are required by the flatute, and as it is 11 it-
lelf a matter of no confequence whether an
objetion be figned or no, or by whom it is
given in, the court had no difficulty of re-
verling this judgmentt. Neither is there
any neceflity for the claim that s lodged
with the theriff-clerk being figned by the
climant. Indeed, the flatute only requires
4 copy to be left with that officer.

It

* 15th Jan. 1962, Elliot of Arkleton contra Fergufon
of Craigdarroch,

+ 1765, Ranken of Colden and Irvine of Bur-
leigh contrg Ramfay of Kinkel] and Colvill of Ochiltree,
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It is not neceffary that a perfon who
claims to be enrolled thould attend him{elf
at the meeting of the freeholders. He may
appoint one to appear for him, and pro-

duce his titles.

It is natural, when no party-work is go-
ing on, to take up the confideration of the
{everal claims for enrolment in the order of
the dates of their being lodged with the
{heriff-clerk; but it is not neceflary; and
the freeholders have in that matter a difcre-
tionary power.

Where two perfons are enrolled upon the
{fame lands, the one as fiar and the other as
hferenter, they ought to be diftinguifhed in

the roll, by adding the words Fzar and Life-
renter to their relpe@ive names.

The freeholders have no power to review
- or alter at one meeting the proceedings of a
former meeting. In the roll made up for
the county of Kinrofs 1n 1753, General Ir-
vine of Burleigh was, by a miftake of the
clerk, put at the foot of that roll, although
he had been enrolled before another free-
holder, Mr Ranken of Colden. The Ge-

neral
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neral made no complaint on that head ; but,
at 2 {ubfequent meeting, held at Michael-
mas 1706, where only two frecholders
were prefent, the preles, who had there-

by two votes to one, ordered the roll to be
rethified, and General Irvine’s name to be
inferted before Mt Ranken’s. Ryt this or=
der was reverfed by the court of feffion, who
were juftly of opinion, that, as no complaint
had been brought within four calendar
months after the Michaclmas meeting 1753,
the order of the roll made up at that time
could not be altcred *,

The law does not require any number of
trecholders to make up a quorum. Evep

one fingle freeholder may conttitute a meet-
ng, and go through the bufinefs T; but, if
| he

* 1767, Ranken of Colden contra Ramfay of
xinkell,

T An inftance of this happened in Orkney fome years
2g0. ‘At the Michaelmas miceting of that county for the
year 1760, only one frecholder attended. Five claims
for enrolment having bzen previoufly ln:’.‘.;:ed with the
theriff-clerk, the feveral claimants produced their titles,
and were admitted to the voll.  Some weeks after, com-
plaints were preferred againft thefe enrolments, in the

nane
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he admit any perfons wrongfully to the roll;
any of thofc who were abfent may prefer

their complaint to the court of feflion.

The freeholders ought to meet regularly

every year, at the Michaelmas head-court.
There is, however, no method of compelling

their attendance. 'What then 1s to be done,
if they all forbear to attend, with a view to
difappoint one or more perions who have
lodged their claims for enrolment? I know

of

name of another freeholder, who objeéted to the legality
of the meeting, in refped that it was held only by one
frecholder, Before an anfwer could be put in to thefc

complaints, an ele&tion of 2 commiflioner took place; and,
as the names of the five gentlemen who had been admit-
red at the Michaelmas preceding, ftood upon the roll
which had then been made up, the fheriff-clerk, whofe
province it was, in the abfence of the commiflioner laft
ele@ed, to call the roll for the choice of prefes and clerk,
refufed to call that roll, and called another that had been
made up in 1754. This produced new complamts at
their inftance, for recovery of the ftatutory penalties to
be hereafter taken notice of; and the court, upon advi-
fing thefe complaints, gave judgement in favour of the
complainers, and alfo difmiffed the complaints which had
been previoufly brought againft their enrolment.

1762, Mackay of Strathy, and others, ccura Jobn Rid-

doch, and others.
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of no remedy. The cafe happened in 1753,

in the county of Cromarty: but, though a
complaint was preferred by a gentleman
who had lodged a claim with the {heriff-
clerk, two months before the day upon

which the meeting fhiould have been held;
and although it was ftrongly argued, that
there could be no wrong without a remedy,
the court of feffion refufed to interpofe in
his behalf, and difmiffed the complaint as
mcompetent *, They indeed had no power
to judge of the claim, in the firft mftance,
having no original jurifdiGion in matters
of enrolment ; arid they had as little autho-
rity to order the freeholders to affemble for
the purpofe of taking the claim under con-
fideration: |

K S E C-

* 2oth December 1751, Mackenzic of Highfield csn-
ira Breeholders of Cromarty,
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Of the Qualifications of a Freeholder, fo far
as refpects the Tutle,

AVING confidered the manner in
which the freeholders proceed in ma-

Ling up the roll of their number, the next
point in order, is to {hew, what qualifications
the law requires, to entitle one to be admit-
ted upon that roll,

When James L. difpenfed with the attend-
ance of the {fmall barons, and allowed them
to fend commiflioners to parliament, no re-
firaint was impofed. Every perfon who
held of the king was allowed to vote in the
choice of thefe commiffioners, how fmall {o-

ever his eftate or freehold might be. But,

by the ftatute of James VI which hrit
brought this reprefentation of the {mall ba-

rons to a regular bearing, none were admit-
ted to vote, but thofe who had a forty-{hil-

ling land in iree tenandry, and had their ac-
fual
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tual refidence or dwelling within the fhire,
By the a& 1661, this privilege was extend-
ed to all thofe who were poffefied of lands
holding of the king, of ten chalders of vic-
tual, or L. 1000 of real rent. This, how-
ever, was altered by the a& 1681; and, in

place of the real rent, a new kind of ‘quali-
fication was introduced, which was to be re-

gulated by the valued rent; and it was then
enacted, that none thould be allowed to
vote, but thofe ¢ who ftood publicly infeft
* and poflefled of a forty-fhilling land of o]d

‘extent, holden of the king or prince, di-
‘ {tin& from the feu-~duties in feu-lands, or,
“ where the extent did not appear, ftood in-

‘ feftin lands liable in public burden. for hie
‘ Majefty’s fupplies, for L. 400 of valued
‘rent, whether kirklands now holden of
 the king, or other lands holding feu-ward
¢ or blench of his Majefty, as king or prince
¢ of Scotland.’

Thhis ftatute, which alfo repealed the act of
James VI fo far as it required acual refj-
dence within the county, was the ftanding
rule at the time of the union, and is in n

K 2 great
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great meafure {o at this day. The few al-
terations that have been made upon 1t will

be fully taken notice of afterwards,

- The qualifications cf a frecholder, {o far
as they relate to the title, may therefore be
reduced to the following : 1ft, That the
land upen which the right to vete 1s claim-
cd, be either a forty-fhilling land of old ex-
tent, or amount to L. 400 Scots of valued
rent, 2dly, That fuch land hold immed:~
ately of the king or prince. 3dly, That
the claimant be nfeft, And, 4thly, That
he be 1 potleflion.

Each of thefe fhall be confidered 1n 1ts or-
der.

The firflt divides into two_ branches, the
forty-flulling land of old extent, and the
land of L. 400 of valued rent.

In order to explain what is meant by-a
forty-fhilling land of old extent, it will be
neceflary to enter a little into the antiquities
of the law of Scotland.

Land is the firlt object that prefents itfelf
for taxation. A flate is generally well ad-

vanced,
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vanced, before cuftoms or an excife are
thought of. |
In order to render a tax upon land equal,
a general valuation becomes neceflary. Such
valuation was likewife necefary in Scotland,
on another account, namely, for the pur-
pole of afcertaining the non-entry and re-
lief-duties payable to over lords or luperiors.
At what time a general valuation frft
took place in Scotland, cannot with certain-
ty be difcovered. The firft we have any ac-

count ofy wag pl'obably-made out 10 the reign
of Alexander IIl. who had oceafion for an

extraordinary {ubfidy, to enable hiin to pay
his daughter’s portion, upon her marriage
with the king of Norway.

This valuation would no doubt exhibit 4
juft flate of the rents of the feveral lands of
the kingdom at the time it was made ; but
great part of the county -having been Jajd
waite during the wars with England, after
the death of that prince, thefe walted lands
necellarily funk in their value. Hence,
when the tax of a tenth of the rents of
the laity was impofed, in 1326, to contige

K 3 duting
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during the life of King Robert Bruce, it was
thought reafonable that the proprietors of
fuch lands fhould not berated at the old va-
luation, but thould be allowed an abatement,
to be {ettled by an inqueft or jury *  This

brought on a revaluation of thefe particular
lands, and made a diftin&ion, even in thofe

days, between old and new extent.
It foon became cuftomary to require the
inqueft or jury, called in the {ervices of heirs,

to ingrofs in their verdi&, or retour, as it is
called in the language of the law of Scot-

land, the valuation of thelands in which the
predeceflor died infeft. 'The retours of lands

- which had not been valued, could bear no
other

# This we learn from the indenture formerly mea.
tioned, between Robert Bruce, and the earls, barons,
frer tenants, and burgefles. The tenth given to that
prince was thereby ordered to be levied ¢ juxta antiquam
‘_cxtentam terrarum ct redituum tempore bonae memo-
¢ riae Domini Alexandri, Det gratia, Regis Scotorum il-
¢ Juftris, ultimo defundi; excepta tantummodo deftruc-
¢ tione guerrae; in quo cafir fiet decidentia de decimo
¢ denario praeconceflo, fecundum quantitatem firmae,
¢ quae occafione praedicta, de terris et reditibus praedidis
¢ levari non poterit, prout per inquifitionem, per vice-
¢ comitem loci, fideliter faciendam poterit reperiri,’
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dther valuation but that which {ubfifted in
the reign of Alexander IIL. ; but, where the
lands had been revalued in the time of Ro-
bert Bruce, the retours mentioned both va-
luations, and fet forth the old extent, or
quantum <valuertnt tempore pacis, and the
new extent, or quantum nunc valent.

It 15 plain that, at this time, the new ex-
tent muft have been lower than the old ;

but, ds the lands which had been laid walle

would 1n procefs of time recover, and as the
lands throughout the kingdom in general
improved in their value, the reverfe would
neceflarily hold, after a new general valua-
tion came to be made up.

At what period this general revaluation

was made, 1 not agreed upon. The au-
thor of the Hiftorical law Tra&s conjeclures,

that matters continued upon the old footing
till 1424, when a fubfidy became neceflary
for paying what was due to England for the
{fubliftence and education of James [.*%. But,
from retoiirs prior to that period, and men-

K 4 tioned

* Black ad&s, fol. 3. parl. 1484, cap. 10.171.
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tioned in Mr Erfkine’s Inftitute of the Laws

of Scotland T, we learn, that a revaluation
muift have been made before that time, as,

1n thefe retours, the new extent 1s higher
than the old ; and that accurate. and judici-
ous author obferves, that no period appears
more likely for this than the year 1363, or

1306, when a tax was to be impofed for the
ranfom of David IL

It 1s, however, certain, that a revaluation
took place in 1424§. But, although the
new extent thereby afcertained came to be
confiderably higher than the old-extent in
the time of Alexander IIL yet the gradual
improvement of land, and the rife in the
nominal value of money, foon rendered it
too low a ftandard for fixing the cafualties
of fuperiority. It was therefore ordered, by
an a& of James I 1474, cap. §6. That all
retours {hould fpecify both the old extent
and the precife avail (value) the lands were
worth at the time of the inquelt’s ferving the
heir to his predeceflor.  And this laft has

ever

T P, 225,
6 Black adts, fol. 3. 1424, cap. 11,
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ever fince been called the New Fxtent.

According to this ftatute, a proof of the
real worth of the lands ought to be taken at
the fervice of every heir. This pra@tice was
no doubt followed for fome time. Butir
was too troublefome, and came to be laoked
upon as too unfavourable for vaffals, to be
long continued. After lands had once been

valued according to the diretions of the
ftatute, it was cultomary for the inqueft, in
fubfequent fervices, to return the fum at

which the new extent had been fixed in
iuch firlt retour, as the nunc valent of the
linds: And we are informed by Skene *,
that, where the new extent had not former- .

ly been retoured, it was ufnal to fix it at the
quadruple of the old extent .

Sucly

* De verborum fignificatione, voce Extent,

T The jultnefs of this proportion is in fome degree con-
firmed by a warrant from Queen Mary, diveed to the
fheriff of Aberdeen, in 1548, for {ummoning an inqueft:
to retour all manner of lands in that county, as well
church-fands as temporal lands, and the patrimony
of the crown; for it diredts, that the lands which
then gave of yearly mail and duty four pounds,

fhould
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Such being the diftinétion between the
old and new extent, 1t need only be further
remarked, that none of the valuations above
recited extended over church-lands. The
proportion of {ubfidies payable by the clergy
was fixed by different rules. Their reve-
nues were fubjected to an equal moiety of all

taxations upon land ¥, the burden whereof
was proportioned according to the value of
thefeveral benefices, as they ftood upon aroll,
called Bagimont’s Roll T; and as the church

| never

fhould be retoured to twenty fhillings of old extent, with-
out any exception, or regard to any former retour. A
copy of this warrant is to be found in the Appendiy,
No. 6.

* Several inftances do, however, occur in the {tatute-
book, of a different proportion being obferved in laying
on taxes, impofed for particular purpofes, where the
clergy were burdened only with two-ffths, the barons

with other two-fifths, and the boroughs with one-hith,
See Black adts, fol. 67. 71. ¢6.

4+ This roll contained a full rental of all the benefices
in Scotlar:d, as well temporality as fpirituality. It1sre-
ferred to in fome ads of the parliament of Scotland, par-
tieularly, 1471, cap. 43. and 1494, cap, 39. asa ftandard
not to be altered: and fevere penaltics are, by thefe acts,
impofed upon thofe who fhould give information, at the
court
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never died, to make place for the cafualties
of non-entry or relief, or to give occafion to
retours, there was no room for afcertaining
either the old or new extent of church-
lands, The firft inftance I have found of

any warrant for retouring, or, more proper-
ly {peaking, extending or’ valuing church-
lands, is that ‘mentioned in the preceeding:
note by Queen Mary, in 1548 ; and al-
though this order {feems to have been made
with a view that the extent of all the lands
of the county might be known, very little
regard {eems to have been paid to it by
the churchmen, or their chamberlains.—
It appears, however, to have been intended
by the legiflature, after the a& of annexa-
tion 1n 1§87, that the church-lands thould
pay the taxations in the fame manner with
the temporal lands: For, by the a& i 594,
¢. 233. 1t was exprefsly ordered, ¢ That all
‘ teu-lands annexed to his Majefty’s crown
‘ be the alt of annexation, remain with his
“ Majelty and crown in all time hereafter

¢ a.d,

court of Rome, of any higher value of benefices than
what is there fet down.
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¢ and that all feu-lands annexed, or other

¢ feu-lands quhatfumever, within this realme,
¢ be retoured and availed to marke or penny
¢ lands, that his Majefty may knaw the awn-
¢ er thereof : And, being retoured, that,

* wheut it fhall happen ony impott or taxa-
¢ tion t0 be ratfed, that the faidis fewares fall

¢ be charged according to their retours.” In
confequence of this act, fome church-lands
were retoured ; and particularly the lordfhip
of Culrofs, as early as 1598, in confequence
of a {pecial commiflion under the great {feal.
But this notwithftanding, we find, that,

upon the firft taxation impofed after the a&
1504, it was exprefsly ordered #, that all e-
reCtions of prelacies into temporal lordfhips,
and all diffolved benefices, fhould be fubje&

in payment of {fo much of that taxation, as
they would have been fubjected to if no fuch

ereftion or diflolution had taken place. We
likewile learn, from an unprinted act of the
year 1612, that the fame rule was obferved
in the taxation then impofed for payment of
the Princefs Elizabeth’s portion; and,in fad,
| it

¥ 1597, €. 281,
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it continued to be obferved down to.the time
of the trqubles in the reign of Charles .
when a new mode was introduced of levy-
ing the land-tax by monthly affeflments, in
confequence of new valuations, which will
fall to be more particulatly taken notice of
in the {equel.

Having thus endeavoured to explain what
1s meant by the old extent, mentioned in the
act 1681, 1 {hall now proceed to confider,
what evidence a perfon who wants to be en-
rolled upon a qualification of that fort muft
bring, to fhew that his lands are truly a for-
ty {hilling-land of that extent.

The act 1681 is filent upon this head;
and, prior to the a& of the 16th of George
IL ¢. r1. any fatisfactory evidence of the
falt might be reforted to: But, by that fta-
tute, 1t was exprefsly declared *, that no per-
lon thould be intitled to vote' for a commif-
Lioner to ferve in parliament for any thire in
dcotland, or to be enrolled in the roll of e-
leGtors in, refped of the old extent of his
lands,. unlefs fuch- extent were proved by a

retour
* § 8,
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rétour prior to the 16th of September 1681;
and that no divilion of the old extent made
fince that day, by retour, or any other way,
thould be {uftained as fufficient evidence of

fuch extent®. No feries of charters, how-
ever

+ What was the capital obje& the framers of this fla-
tute had in view, by this claufe, I fhall not pretend to fay.
But I muft own, that I have in vain endeavoured to find
any good reafon for thefe reftraints, The reafon an-
nounced by the ftatute itfelf, viz, ¢ That great difficul-

¢ ties had occurred in making up the rolls of ele@ors of
¢ commiflioners for fhires, by perfons claiming to be en.

¢ rolled, in refpect to the old extent of their lands, where
¢ the old extent did not appear from proper evidence,
¢ and votes had been unduly multiplied, by {plitting and
¢ dividing the old extent of lands fince the 16th of Sep-
¢ tember 1681, is very unfatisfadtory, If a claim-
ant was not able to bring proper evidence to inftruét his
old extent, the frecholders were under no obligation to
admit him to the roll; and, if they did admit him, the
court of feflton, upon a complaint being made to them,
could order him to be ftruck off. Why then exclude eve-
ry other evidence but that of a retour prior tg 1681 !
Had all the old retours of fervices been preferved, or had
a regular record of them been extant, there might have
been little ground of complaint. But that was by
no means the cafe. There never was a record of retours e-
ftablifhed by public authority; and I have been credibly
informed, that np fuch regifter was known till the year

16335
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ever long and uninterrupted, can therefore
now be admitted tofhew theold extent, or {up-

ply

1643, when Sir John Scot of Scotltarvet, who was then

dire@or of the chancery, inftituted one, for recording not
only the retours in time to come, but even thofe in time
paft ; for which purpofe, he was at great pains to colled,
from private hands, the original fervices which were for-
merly‘in ufe to be delivered back to the parties when they
obtained their precepts for infeftment, nothing being kept:
in chancery but the brieve and the executions. In this
fearch Sir John was pretty fuccefsful, and got a great
many old fervices, but none prior to the year 1346,
thought there are fome flill extant, elder than the
vear 1400. Thefe he recorded as they came to
hand ; and hence we find, in the books for the years
1633 and 1634, fome as old as 1546 : We may, however,
well fuppofe, that the greatelt number of the old retours
had been lott before this record was inftituted ; and it is
a certain fa&, that many perfons are able to thew a pro-
grefs of titles to their lands, for 100 Or 200 Years prior to
the beginning of the laft century, without one retour a-
mong them, although they have in their poffeffion, at the
fame time, many feifines proceeding upon retours. This
ftatute of the 16th of George II, by cutting off every
kind of evidence of the old extent but retours prior to
1681, did therefore deprive many who were truly poflef-
fed of a forty fhilling-land of old extent, from being ad-
mitted to the roll, notwithitanding that they had a title
tqually good with thofe who could prove their extent by

{uch
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ply the want of a retour™: Nay, even a re-
tour itfelf, though in the defcription of the
lands it mention them to be a four or five

pound land, will not be fufficient, unlefs the

extent be particularly fet forth in the valent
claufeT. But, a retour of feveral lands valued

together

{uch retours, and notwithftanding, that the evidence a-
rifing from their charters was equally fatisfactory, the
extent being therein mentioned, and no perfon be-
ing under any temptation (efpecially in thole days,
when the fervice of parliament was confidered as a bur-
den, rather than a privilege) to afk a higher extent to be
inferted in his charter than the true extent, according to
which he was to be liable in payment of the land-tax.
This feems to be fomewhat unreafonable; and the
preventing a frecholder from dividing his old extent,
the confcquence whereof is, that, though he be pof-
fefled even of a L. 20 land, yet, if he fell but a tenth-
part of it, neither he, nor the purchaler from him,
can be admitted to 2 vote, appears to- me i the fame
light. 1am no fricnd to the rearing up of nominal and
fititions votes; but the political conftitution of Scotland,
even before the date of this ftatute, was fuch, as to re-

move any, apprehernfion of evil from 2 multiplication of
real and fatr qualifications,

* 22d.Feb. 1745, Sir Michael Stewart contra Hugh
Crawfurd.

1 22d Feb, 1745, Sir Michael Stewart confra Campbell
ef Ellerfly,
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vogether, which mentions therr refpe@ive

values in the defcriptive claufe, and the fum,
total 1n the walent claufe is held as fufficient

evidence of the extent of each ‘particular
land, if the fum tota] { menttoned in the
valent agrees with the feveral valyes in the
defcriptive claufe ¥,

It 15 not, however, ne‘ceﬂ‘ary that the
principal retour itfelf be extant. Extra&s
from the record in chancery are fuftained ag
fufficient evidence of the old extent . But
a certificate under the hands of .one of the -
keepers of the records i the lower parlia-
ment-houfe, bearing, that, upon fearching a
record of old extent, made up in 1613, he
found the lands, upon which a claim had
been entered for enrolment, extended, 1n that
record, to L. 8:8:2, was not held to be

L a

* Falconer's Decifions, 18th January 1745, and sth
February 1745, Colquhoun of Lufs centra voters of the
fhire of Dunbarton.

T sth February 174 5» Colquhoun of Lufs conitrz {ree-
holders of Dunbartonthire. 29th July 1761, Mackie of
Barmore contrq Sir William Maxwell and other freehol.

ders of the county of Wigton.
In
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a proper inftru&ion of the old extent, in
terms of the flatute ™.

The ftatutes require a forty-fhilhing land
of old extent. In 17606, a frecholder claim.

ed to be enrolled upon two twenty-ihilling
lands, the extent of each of which was in-

firu&ted by a retour prior to the year 1031.
The Michaelmas meeting refufed to admit
him to the roll; but the court of feflion re-

verfed their judgement T.
Lands on which a perfon claimed to be

envolled, bemng proved, by a retour prior to

1481, to have been extended together with
| | an

In the cafe of Tyler of Woodhoufelee, who, for proot
of his old extent, referred to an eatradt from th? record
in chancery, of a retour made up before the fherift of E-
dill}hurgll in 1554, of thf whole ltands within the county,
it was objeted, that this record concluded with the words
£ in cujus rei teftinonium,” without bearing that the feals
of the jurors were appended, or mentioning the name of
the clerk, or his fubfcription.  But this objeion was re-
pelled, 19th November 1756, Andrew Chalmer contra
William Tytler.

* 17th February 1767, Sir John Gordon canfra
This judoement was affirmed in the houfe of lords 4th
May 1707.

T 1767, Sir Michael Malcolm contra Ramfay o&i’

}_i’.inkjclll.
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an annualrent of one merk out of certain o-
ther lands, to ten merks ; the retour was
held to be fufficient evidence that the lands
were of the extent required by law to the
conftitution of a freehold-qualification ; for,
as annualrents are always retoured ga/re
Jepfos, there was clear proof, from the re=
tour, that the lands, without the annualrent,
were nine merks of old extent ¥,

It 1s not a good obje@ion to a retour, that
there were not fifteen jurymen uponthe in-
queit. Though that is the ordinary number, it
is notneceffary there thould be fo many, And,
in the records of chancery, we find, in the
Ipace of ten or eleven years, trom 1619 to
1630, no lefs than twelye different retonys,
having only twelve perfons on the jury,
four having only eleven,” and ope having
only ten upon it 1,

By the flatute of the 16th of George IT.
no divifion made fince the 16¢h of Septem-

ber 1681, by retour, or any other way, can
L2 be

20th November 14 57> Yordyce contra Urquhart,
T See 28th July v361, Mr Walter Stewart coutrq My
David Dalrymple; and ; sth Janu

ary 1702, Stewart contr.z
oir William Maxwell.
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be fuftained as ewidence of the old extent,
In confequence of this enactment, the court
of {eflion found, that a twenty-merk land,
being divided into two moicties, and vefted
in two different proprietors, neither of them
had a title to be enrolled, although the divi-

fion had taken place, by a voluntary con-
tral, as old as 1671, which mentioned the

particular extent of the feveral farms, ma-
king up ten merks to each moiety *.

It was objected to a retour, that 1t could
not be recetved as evidence of the old
e}:tenf, becaufe, at the time of 1its date,
the lands held of a fubje&-fuperior. In
{upport of this objection, 1t was pleaded,
that, as the taxations formerly granted in
tavour of the crown were proportioned a-
monglt the crown’s vaflals according to the
old extent, it was neceflary that their retours
fhould fet forth the amount of that extent;
but that this was not neceflary with refpect
to lands holding of a fubjeét, the vaflals in
fuch lands not being directly hable to the

king’s
* 6th February 174¢, freehplders of Lanarkfhire contr-
Hamilton of Weltburn.
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king’s taxations, but only to their own {u-
periors in relief, and that too not in Propor-
tion to the truc old extent, but according to
the benefit they reaped from their feus, or
the agreement they had made with their fi
periors : That, on this account, juries were
under no necellity of inquiring minutely in-
tothe real old extent, except where the lands
held of the king or prince : And that it ac-
cordingly appeared, that, in many charters
granted by {ubje@-fuperiors, the old extent
had been fcrewed up as high as the feu-
duty, and the fubfequent retours made to
correfpond with thefe charters,  But to this
it was held a fufficient anfwer, that the 2&

of James IIL 1474, cap. §5. appointed all
etours upon brieves of inqueft, without dj-
ltin&ion, to contain the old and new extent s
that they are all the verdi of a Jury upon

oath, and muft be held as good evidence, tij]
talfified in courfe of law ; and that, although

the act of the 16th of George I1. had re-

jeted all other proof of the old extent, vet
it mentioned retours in general, without di-

linguithing whether, at the dates of fuch
L 3 retours,
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retours, the lands contained in them held of
the king, or of a {ubje&-{uperior ¥,

A queftion of greater difficuliy occurred a
tew years ago. We have already feen, that,
1n confequence of the at 1594, ¢. 233, the
Jordthip of Culrofs, which had formerly been
an abbay, was retoured in I 598, in virtue
of a commiffion under the great {eal. ‘At
the Michaclmas meeting of the freeholders
of the county of Perth, held in 1760, four
claims were offered for enrolment, all of
them upon different parcels of this lordfhip;
and for evidence of the old extent of thefe
different parcels, the claimants appealed to
the retour 1598. 'The frecholders admitted
them to the roll ; but it was objefted, in a
complaint to- the court of feffion, that no re-
tour was {uflicient to prove the extent, but
{uch as proceeded upon brieves for ferving
heirs, in which both the old and new ex-

tent arc fet forth; that there was no room
for {fuch brieves 1n chur ch-lands, nor was it
neceflary

* 26th July 1753, Colonel Ambercrombic contra Baird
of Auchmedden. 28th July 1761, Mr Walter Stewart.

and others, confra Mr David Dalrymple.
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-heceﬂ'ary for them to be extended, in refped
that they paid their proportion of the king’s
taxes, by a different rule; that, altho’ the

act 1594 appointed all feu-lands annexed
to the crown to be retoured to merk and

penny lands, 1t did not declare thefe merks
or pennies to be the old extent; that, as that
extent was of as old a date at leaft as the reign
of Alexander 1L a retour in 1 598, which
was the firft that put any valuation on thefe
church-lands, could not thew what was their
true extent and worth, two or three centu-
ries preceding that period; and although it
bore to have been made ¢ fecundum antjw
‘quum extentum,’ it was only thereby
meant, that the lands had been valued in

proportion to the old extent of other lands
of the fame kind or quality, in the manner

the lands of the king’s property were dire@-
ed to be extended by the a& 1597, ¢, 281, ;
that the act 1601, ¢. 35. allowed no vorcs
upon church-lands, but fuch as vielded ten
chalders of victual, or L. 1000 of rent, ai-
ter dedu@ling the feu-duties payable to the
crown; that the a&t 1681, c. 21, in like

L 4 manner,



108 Of Commuffuaners from Shires.

manner, allowed no perfons to vote upon
church-lands in refpe& of the old extent,
but only in refpe of the valued rent; and
that the a& of the 16th of George 1L which
admitted no evidence of the old extent but
retours, did thereby mean to refer to verdicts
upon brieves, for {erving heirs, but not to-
fuch retours as-that appealed to by the claim-
ants, which was made in confequence of a
commiflion under the great f{eal,

To thele objetions it was anfwered, that
neither the ftatute 1681, nor the a& of the
16th of George IL. required, that the old ex-
tent fhould be proved by a retour upon a
brieve for {erving heirs; and any retour was
luflicient for that purpofe, provided 1t was
prior to the 16th of September 1681 ; that
altho’ it was not neceflary to retour church-~

lands, priorto their annexation to the crown,
yet, as it was then refolved, that all the lands
throughout the kingdom fhould be taxed
in one and the {ame manner, diretions were
civen by the afls 1594, and 1597, for re-
touring all the annexed lands; and 1t was

i
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in confequence of thefe adts the commiffiony

flued, in virtue of which the retoar in que-
ftion was made; that ag the purpole of re-

touring thefe lands was to afcertain the old
extent, {o there could be no difﬁculty 11 fix-

ing it; that many temporal lands had been.
acquired by the church, after the days of
Alexander III. when the old extent was

ftruck, and when no certain evidance of it
rematned, the jurors were authorifed, by the

alt 1597, *to retour the lands to the fame
“avail, quantity, and proportion, as any o-
“ther lands fying next adjacent to the {ame,
“ holding of his Majefty, were retoured to ;’
that this was-the rule in chancery; by which.
inquefls are directed to extend lands, when
B0 antient record appears of the ol extent;
that it had been the pratice of the freehg]d-
ers in the feveral counties, to receive fich
retours as the one in queftion; and thag the
old extent of moft of the lands ip Mid-Lo-
thian was on'y vouched by a {imilar retour,

dated in March 1 ¢ 54, and made for the ve-
7y purpofe of afcertaining it.

The
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The court repelled the obje&ions to the
retour, and difmifled the complaint. *,

The eldeft of {everal heirs-portioners en-~
joys fome privileges over tlie others. Digni-
ties or honours that can pals to females de-
{cend to her alone; and fhe 1s likewile in-
titled to all {ubjects that, by their nature,

do not admit of a divifion. How will this
affelt

* 29th February 14961, Mr David Moncrieff contra
Erfkine of Balgonie, and others. A fimilar queftion oc-
curred, the very fame year, from the county of Wiglon.
A retour in 1625 being appealed to as evidence of the old

extent, it was objected, that the lands therein containad
were church-lands, formerly part of the {ee of Galloway;
and therefore could have no proper old extent, The court

accordingly found, that the retour produced was no pro-
per evidence of the old extent of the landsjy 28th July
1701, Mr Walter Stewart, and others, contre Mr David

Dalrymple. But as this judgement was carried by the
fmallelt majority pollible, fo it was reverfed in the houfe
of lords, 1ft April 1762.

In another cale, prior to either of thefe, it was found,
that lands which had been mortified to the college of A-

berdeen, with the common reddendo of preces et dackrymar,
and were afterwards fold by the college, afforded a free-
hold-qualification to the purchaler; 4th March 175,

Mr David Dalrymple, and others, contra Sir James Reid of
Barra.
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affect a freehold-qualification, {uppofing the
fon of an elder fifter and two younger fifters
to {ucceed to a forty fhilling-land of old ex-
tent? The cafe occurred in the thire of Ber-

wick iIn 1747. Moffat of Eaft Moriefton
died, leaving. three fifters. The eldeft dy-

ing, her fon claimed to be enrolled ; but, as

he had only right to a third of the lands,
and his aunts had right to the other two-

thirds, pro mdivifo, it was found, that he
had no title to be admiited upon the roll *.
The fame rule will hold when the qualifica-

tion depends upon valued rent .
The a& 10681 requires, that the old ex~

tent be diftin& from the feu-duties in feu-
lands. This needs an explanation. Feus

WEre -

* 1oth November 1747, Frecholders of the fhire of
Berwidk contra Primrofe. “This decifion fhows how difficulr

itis, at times, to reconcile law with common fenfe. Had this

cftatc been only a fuperiority, it would have gone to the
eldeft filler, as an indivifible {ubjed, and her fon would

have had a good title to a vote. Here then is an inftance
of a perfon’s being the worfe of having the property, as
well as the fuperionity.

+ See 6th March 1760, Sir Michael Stewart contra

Captain Pollock.
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were called improper fees, and confidered
by feudalifis in the light of locations. The
annual feu-duty was reckoned to be the

worth of the lands; of courfe, when fuch
lands came to be retoured, the old and new
extent fell to be the fame: And the retours
of {uch lands do at this day bear ¢ Quod nunc
‘ valent feudifirmam, et valuerunt tantum
‘ tempore pacis,” But as, by the alts 1594,
c. 233. and 1597, c. 281. the annexed lands,
and the king’s property-lands, were or-
dered to be retoured, and as, by the laft of
thefe ats, the ftewards and bailies were di<
reCted, in making thefe retours, ¢ to have
¢ ane {pecial regard to the free rent that the
¢ fewars and rentallers hes of the fame lands,

‘ befide their feu-fermes and dewties paid
“ be them to our foverane lord;’ fo, in confe-
quence of the direQions of thefe ftatutes,
many public retours were made and tranfe
mitted to chancery. Now, as the old law

required, that one fhould be pofleffed of a
forty-fhilling land, or, in other words, be Ji
able in payment of taxes in proportion to a
land of that extent, to intitle him to vote for

&
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a commiflioner to parliament ; fo it was rea-
fonable, that thofe who held feu thould in-
{truct, that the free rent of their lands, after
payment of their feu-dutics to the king,
was of that extent, the feu-duties being no

part of their eftate, but, on the conirary, a
burden upon it, for which it was not in-
tended they fhould pay any part of the tax-
es. Hence it was, that the a& 1581 requi-
red, that, in feu-lands, the extent fhoyld be
diftint from the feu-duties. Where that 1S

the cale, the lands are entitled to 3 vote; but
where the extent is made the fame with thefe
teu-duties, they have no {uch privilege, how
high foever it may be *.

Having exhaufted what feemed neceffary
to be obferved with regard to the old extent,
the next thing to be confidered, is the other
branch of the firft qualification, depending
upon lands liable in public burdens for his
Majefty’s fupplies for L. 490 of valued rent.

The

* See rgth January 1743, Frecholders of Lanarkihire
contra Hamilton of Withaw, 14th June 1746, Frechol-

ders of Linlithgow comtrz Cleland. 24th  June 174,
Freeholders of Perthihire contra M¢Ara,
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The old extent continued long to be the

rulé for proportioning the Jand-tax amongit
the temporal lands of the kingdom of Scot-
land #, The tax impofed in 1033, was re-

gulated

» This {ecms to be univerfally agreed upon; but flla
darknefs attends the fubjed, notwithftanding all that has
been wrote or faid upon it. That the land-tax was levied
from the temporal lands, according to an old extent, and
that fo much was faid upon ¢very pound-land, is certain;
but, that one particular valuation was always underflood
by the words old extent, or was conftantly obferved as the
rule for levying taxations upon land, does by ne means

appear. On the contrary, every general valuation of
lands which we difcover, either from our {tatute-book, or

from other records, was made at a time when {fome pu-

blic tax was about to be impofed; and, altho’ authors
differ as to the period at which the firft general revalua-
fion, after the time of Alexander III. took place, they all
fix upon fome particulartime when it isto be fuppofed that
the exigencies of the ftate would require a confiderable

fum to be raifed. The author of the Hiftorical Law Tra&s
is of opinion, that no fuch revaluation was made till the
reign of James I. But Mr Erfkine having, difcovered re-

tours prior to that time, in which the new extent is higher
than the old, does with reafon conclude, that a revalua-

tion muft.have taken place fooner, and pitches upon the
year 1365, or 13606, as the period of fuch revaluation, be-

caufe it muft then have been neceffary to raife money for
the canfom of David II.  How then .can it be faid, that

the
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gu]ated by it; but, in the time of the trou-
bles under Charles I. a new and different
method was 1ntroduced for levying the large
fums that were then impofed upon the pro-

prictors

the tax tmpofed upon etther of thefe occafions was le-
vied according to the extent in the time of Alexunder II1. 2
Or that what we now call the old extent, in oppofition to
the new extent, was the valuation taken at that time? In
matters of uncertainty, there can only be room for con-
jecture.  Perhaps the old extent, which was mentioned
in the retours after the adt of James L. 1474, cap.
50. was the valuation which was made in the time of
James L there being no evidence of any general valua-
tion between thefe two periods, and the ruls by which
the taxes laid upon the temporal lands of the king-
dom were afterwards levied. At the fame time, it
muft be confefled, that, from the warrant by Queen Ma-
ry to the fheriff of Aberdeen in 1548, to be found in the
appendix, it would appear, that it was then in view to
follow a different rule from that of any former cxtent,
for levying the tax that was intended to be laid on at that
time; for, after mentioning that a general tax of men
and ~moncy would be neceffary, and that fuch tax could
not be made till the value and extent of all the lands with-

in the realm were known, it dired@s the fheriff to conveen
an aflize, to retour all the lands within the fhire, in man-
ner following, viz.” <The lands that give prefently of
‘ yearlie maill and duty four pounds to twenty fhil-
* lings of old extent, general and univerfal, without any
¢ exception or regard to any retour paffit of before,’
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prictors of land. Monthly affeflments were
laid on; and, for the purpofe of rendering

them cqual amongft the fubjets, new va-
luations were made by cemmiffioners ap-
pointed for that end, who were ordered to

inquire into the juft and true worth of eve-
ry perfon’s rent, ¢ to landward as well of
“lands and teinds, as of any other thing,
* whereby yearly profit and commoditie ari-
¢ feth*) By two alts of Oliver Cromwell’s
parliament, held at Weltminfter in 1646 ,
certain quotas of the general afleffment
were laid upon each particular thire; and
thefe quotas were left to be proportioned by
the comimiflioners, among ft the feveral land-
holders, according to the rates at which
their refpective lands were valued. Upon
the reftoration, the old mode of levying the
land-tax by the rule of the old extent was
revived I 5 but when the next taxation was
impofed in 1007, the new method was again

adopted.

* See at of convention 15th Auguft 1643, and refcind-
ed adts, Auguflt 1649, c. 21,

+ C. 14 ¢ 25.

1 A& ot the convention of eftates, 166¢.
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adopted. A certain fum was laid upon

cach county, nearly in the fame proportion
with that which had been fixed gt Welt-

minfter in 1656: And the commiffioners
appointed for levying and colle€ting it were
diretted to proceed according to the former
valuations, where they appcared equal and
juft, and to retify them when they appeared
to be erroncous ; and alfo, to make pew va-
luations where eftates had been difmember-
ed, and conveyed in parcels to different per-
fons *,  The rule laid down by this aét has
ever fince been obferved, Commiffioners
are always named for levying the land-
tax, and for that end are empowered to do
every thing neceflary for adjufting the valu-
ations of the feveral lands within their re-
fpetive counties. It is the rent fixed by
thefe valuations which 1s now called the Va-
lued Rent, in oppofition to the old and pew
extent; and 1t 1s incumbent upon every per-
lon, who is not poflefied of a retour prior
to the 16th of September 1681, thewing

M that

* A& of convention 1667.
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that his lands are of forty fhillings of old
extent, to inftrut that they are rated at
L. 400 Scots in the valuation-books of the
county, before he can claim to be 1nrolled
as a freeholder.
- The rage for getting a {cat 1n parliament,
which has prevailed for a number of years
paft, has been productive of fundry abufes
that could not be forefeen by the legifla-
ture. 'Thofe who are poflefled of great e-
flates, and want to {plit them 1nto a num-
ber of freehold-qualifications, to be beftowed
on their friends and confidents, for the pur-
pofe of firengthening their political intereft,
muft apply to the commiflioners appointed
by the land-tax alts, (commonly called the
commiflioners of fupply), for a divifton of
their total or cumulo valuations, unlefs they
can fhew, that the feveral parcels into which
they bave fo fplit their eftates, are forty
fhilling-lands of old extent. Hence a door
is opened for jobbing amongft thefe com-
miffioners; and, if a majority of them be
in an oppofite intereft, it fometimes happens,
that every obftacle is thrown in the way to
| | prevent
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prevent or retard the divifions of valuation
which are fought by thofe who intend to
claim to be enrolled as frecholders.

The commiffioners of {upply, in making
fuch divifions, ought no doubt to regulate
themlelves by the real rent of the feveral
parcels into which the eftate is divided, and
to -proportion the total valued rent accor-
dingly.  But, fuppofing they thould difre~
gard that rule, and lay more of the valyed
rent upon jome, and lefs upon others of
thefe parcels, than in juffice they ought to
have done, and thereby fruftrate the {cheme
in view, and give the proprietor who fplits
his eftate, for the purpofe of creating new

qualifications, fewer of them than it might
have produced, had the valued rep been
fairly divided; what remedy lies in fuch
cale, or in others of a fimjlar nature ¢ Their
proceedings are fubje to the review of the
court of feflion, as the fupreme civil court

of the nation ; and, in 3 procefs of redyc-
tion, that court does not only judge of the

juftice or injuftice of fuch procecdings, but
cven fets the decrees of the commiffiopers a-

M 2 fide
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{ide upon nullities in point of form %, Nay,
further, they frequenty judge of fuch de-
crees by way of exception in the courfe of
complaints relating to the qualifications of
freeholders ; but, if a divifion be made by a
oeneral meeting of the commiffioners, and
appear ex facie to be regular, it can only be
{et alide in a formal procefs of reduction T,
Inftances have occurred of commiflioners
of fupply refufing to divide valuations. I
{hall mention two. ‘The firlt occurred in
the year 1757, in the ftewartry of Kirk-
cudbright, A fmall eftate, confifting of
many parcels of houfes, acres, &c. being

iplit amongft a number of purchafers, they
in a body petitioned the commiflioners of

fupply to divide the total valuation, for
the purpole of afcertaining what proportion
of the land-tax each of them fhould pay,

The

* yoth February 1751, Sir Jokn Gordon centra Gor-
don of Embo. 21t February 1753, Colonel .Abercrom-
bic csutra Leflic.  gth Januvary 1754, Cuningham conira
Stirling, -

+ 15th February 1755, Forrefter comtra Prefton. 31ft

Japuary 1772, Major-General Grant contra Robert Duff
of Logie, and others; affirmed in the houfe of lords

May 1772,
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The commiffioners, unwilling to {plit the
land~tax payable for the ‘whole into fo ma-
ny fraCtions, refufed the petition ; but, the
matter being brought before the court of
feflion, the conveener was appointed to call
a general meeting, in order to divide the
valuation amongft the feveral purchafers *,

The other inftance occurred, nine years
after, in the thire of Angus. William Farl
Panmure, by twenty-two {everal difpofi-
tions or feu-rights, conveyed {o many par-
cels of his eftate to his brother, Mr Baron
Maule, for the yearly payment of fixpence
two-thirds of feu-duty for each parcel ; and
having thus divefted himfelf of the proper-
ty, obtained a new charter from the crown
upon his own refignation, in favour of him-
{elf, his heirs and aflignees, after which he
granted conveyances to twenty-two  diffe-

rent perfons in liferent, and to him{ulf In
fee, of the feveral lands tormerly feucd oyt

to his brother. Thefe liferenters being in-
fett upon the precept 1n the Earl’s charter,
M 3 applied

* 4th Auguft 14 57, Malcolm and others et com-
miflioners of fupply for the Rewartry of Kirkendbright,
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applied to the commiflioners of fupply, to
divide the cumnlo valuations amongft them,
i proportion to the real rent of the lands
feverally conveyed to them.  The commif-
[ioners refufed their petitions, upon the pre-
tence, that a divifion into fo many parts
would occalion great and unneceflary trou-
ble, and render the payment of the land-tax
more difficult and precarious ; and that they
were not bound to give encouragement to
proceedings that were evidently carried on
with no other view than to create a number
of nominal and h&titious - votes, contrary to
the principles. of the conftitution, and to the
cxprefs enaétment of many falutary laws,
The petitioners, upon this, applied to the
court of {eflion by bills of advocation, and
obtained an order in the following words:
¢ The Lords refufe to advocate ; but remit to
¢ the commiflioners of fupply to afcertain the
¢ value of the complainers lands, by disjoin-
¢ ing the fame, in the cefs-beoks, from the cx-
¢ mulo valuation of the eftate with-which they
¢ ftand prefently valued; and appoint the con-

¢« veener of the commiflioners to call a meet-
‘ Ing
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' ing as foon as convenient for that purpofe %,
And the commiffioners hziving afterwards
thrown frefh obftacles in the way, the court,
upon a new application, pronounced another
order 1n the following words: ¢ The Lords
“ having heard this petition, they appoint
* the commiffioners of fupply for the fhire
‘ of Forfar, or any five of their number, to
* meet at the town of Forfar, in the place

“ where their meetings are commonly held,
“upon Thurfday the 12th inftant, by ten
“ o’clock forenoon, and not {ooner, and to

“ proceed diretly to expedite the divifion of
‘ the valuation of the f{everal lands wherein

“ the petitioners ftand infeft s and, in order

 that the fame may not be difappointed or
* poltponed improperly, appoint the faid
¢ commithoners, or their quorum aforefaid,
“ at their faid meeting, to take proof of the
‘ real rents of the feveral lands which the

M 4 * petitioners

k-

ol 5ﬂ'1 November 1466, William Far] Panmure, and
others, contra the commiffioners of fupply for the county

of Forfar. 'This judeement was afirmed in the houfe of
lords 1oth February 1767, with L. 200 of colls,
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¢ petitioners fhall infift are neceffary to be
‘ be proven, by examining fuch witnelles as
‘ the petitioners fhall, upon that occafion,
¢ adduce before them, who, if any objection
‘15 made, are notwithftanding to be ¢xa-
‘ mined, referving the coulideration of the
‘ objettions till the divifion comes to be
‘ judged of ; and, after the proof is taken,
“ appoint them 1mmediately to proceed to
“ determine upon the import of it, and muke
‘ the divifion accordingly : And, if the com-
¢ miffioners thall find it neceflary to adjourn
¢ their meeting, by reafon that a quorum of
¢ five of their number cannot be got to con-
¢ tinue togetner till the affair is concluded,
¢ the Lords, in that cafe, allow, authorile,
¢ and appoint the adjournment to be made
¢ to the firft day thereafter that any five of
‘ the commiflioners fhall declare their wil-
“ lingnels to'attend, who, 1n that cale, are

¢ appointed to meet at the fame place and
‘hour, and to proceed in the faid mat-
‘ ter with difpatch: And, if any further
“ adjournment or adjournments are found
“ neceflary, for the want of a quorum wil-

“ling
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“Iing to fit longer, appoint- the other ad-
‘ journments to be made according to the
‘ rule above directed ; and difcharge every
¢ other bufinefs to be taken up by the com-
 miffioners at the faid meetings unti] the d;-
¢ vifion of the petitioners valuations 1S COf~
“cluded; and declare, that no adjourn-
“ment made by the majority of any meet-
‘mng fhall hinder any five of the commif-
 foners to proceed who are willing ; and,

‘m the laft place, appoint the clerk, by
¢ himfelf, or a depute, for whom he fhall be
“ aniwerable, to attend the meetings regi~

“larly, while a quorum of fiye comniffion-
* ers continue together on the faj affair.” A
fimilar order was given upon the 18¢h Pe.

cember 1772, relative to a divifion of the
Duke of Gordon’s valued rent

ty of BanfF.

1n the coufy..
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The annual aéts impofing the land-tax
name a number of commiflioners for each
county; but as it is impoffible the legiila-
ture can know whether or no all the perfons
fuggefted to them are pofleffed of property,
or have an intereft in the county {ufhcient
for prefuming them worthy of that truft, a
provifo is conftantly thrown in, that none
of the perfons {fo named fhall be capable to
act, who is not infeft in fuperiority or pro-
perty, or poflefled, as proprietor or liferent-
er of lands, valued in the tax-roll of the coun-~
ty where he acls, to the extent of L. 100 Scots
per annum, except the eldeft {fons and heirs-
apparent of perfons who are fo infeft of
lands to that extent and valuation, and pro-
vofts, bailies, deans of guild, treafurers,
mafters of merchant-companies, or deacons
conveeners of the trades, for the time being,
of any royal borough, and bailies for the
time being of any borough of regality, or
barony; and that any who, being fo dif-
qualified, fhall take upon him to ad, {hall
forfeit L. 20 Sterling for every fuch ating,

to be recovered by attion, complaint, or pe-
t1t10n.
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tition, 1n a fummary way, at the fuit of any
heritor within the county, before the county-
court, or the court of {effion #,

The commiflioners are ordered to meet at
the head-boroughs of their feveral {hires, on
a certain day named in each a&, and are jm-
powered to appoint the fubfequent diets of
their meetings, and to name their conveen-

ers from time to time. This is wilely or-
dered, to prevent packed meetings of a few
commifhioners, for the purpofe of lerving a

job; and it has accordingly been found, by
the court of {eflion, that a valuation cannot

be

* In a queftion from the county of Cromarty, two dif-
terent perfons were found qualified to a& in virtue of the
{ame lands, although neither of them was the immedjar=
vaflal of the crown. The cafe fiood thus: Anderfon of
Udal was bafe infeft, upon a difpofition from Mr Hugh
Anderfon, who held of the proprietor of the eftate of
Cromarty; and this fub-vaffal having conveyed the lands
to Henry Davidion, who infeft himfelf bafe upon the
precept in that conveyance, both were found qualified to

alt; 21t January 1766, Sir Yohn Gordon contrz Ander-
fon, If this decifion be well founded, it is hard to fay

whcre to ftop, - It would feem, that as many may ad, in
relpect of one parcel of land of L, 100 valuation, as there

may be {ub-feus of it granted.
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be divided, except upon the day of meeting
named in the a&, or at a meeting by ad-
journment, or a general meeting properly
fummoned by the conveener *. But it a di-
vifion made by a private meeting, be con-
firmed or homologated by a fubfequent le-
gal meeting of the commuflioners, it will be
thereby validated .

The a&ts impofing the land-tax are very
inaccurate in one refpect, namely, as to the
number of commiflioners that mulft be pre-
{ent, 1n order to conflitute a quorum ; but, in
practice, the commiflioners act at their meet-
ings, as if they were not confined to any
quorum. See upon this point, Statute Law
Abridged, p. 429. In the cafe from the
counties of Forfar and Bamff above men-
tioned, where the court of feflion ordered
any five of the commiffioners to proceed in
the divifions, the judges thewed, that they
did not conlider any greater number to be
neceflary to make up a quorum.

In

% 1t February 1953, Abercrombie contra Leflie. gth

January 1754, Cunningham contra Stirling.

+ 6th March 1754, Campbell contra Stirling.
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In 1756, 2 queltion occurred, Whether the
conveeuer cound eall an immediate general
meetiiy; notwitkitanding an adjournment
mace by the commiffioners to a more diflant
aay? The court of feflion found, he m; ght do
1o, uron the application of any perfon ha-
ving iacereft ¥,

+he land-tax act 1748, and other annual
afls fince that time, have provided, that the
commifhoners of fupply thereby named,
thould, before afting in that chara@er, take
and-fubferibe the caths of allegiance and
abjuration, and. fubfcribe the affurance ap-
pointed by law to be taken and fubferibed
by perfons in offices of public truft in Scot-
land, under the pain of forfeiting the fum of

L.

i4th December 1756, Sir Robeit Gordon, and others,

petitioners, In this cafe, the conveener, when defired to
call 2 meeting for the purpofe of proceeding in a divifion,
was doubtful of his powers. The parties interefted in the
divifion applied to the court of feflion by petition ; and as

it appeared to the court, that the conveener had himfelf
to objection, but only wanted their authority for caliing

&

the meeting, the deliverance was given, without ordering

the petition to be ferved either upon him or the com-
millioners,
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L. 20 Sterling, ‘That commiflioners, who
take it upon them to act as {fuch, without
complying with this provilo, are hable to the
penalty, cannot be difputed. But, as the fta-
tutes do not declare the proceedings of fuch
commiflioners to be void and null, it came
to be made a queftion, whether a divifion of
a valuation could be quarrelled upon that
ground; and the court of feflion, in a reduc-
tion of a decree of divilion made by the com-
miflioners for the fhire of Caithnefs, found,
¢ that the commiflioners not having taken
¢ the oaths of allegiance and abjuration,

¢ purfuant to the alt of parhament 1749,
¢ were not capable to a&t in the execution of
¢ that ftatute; and therefore found the divi-
¢ fion void *.’

In order to render the procedure in a di-
vifion of valuation valid, all parties intereft-
ed in the cummulo valuation, or whofe pro-

portion

# 22d February 1751, Sutherland of Swinzie cunirg
Sutherland of Forfe, &c. Perhaps the recency of th. re-
bellion 1745, and the zcal of the judges to curb Jacobi-

tifm, may have contributed fomewhat to the pronouncing
of this judgement,
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portion of the land-tax may be affected by
fuch divifion, muft be called or concur; bu

it 15 not neceflary to make the fuperior a
party, whatever influence the divifion may
have upon his political views *,

Lhe regular method of dividing cumule
valuations, is by proportioning them accord-
ing to the real rents at the time of divifion.
But, when the cefs has been in ufe to be paid
by the vaffals, in certain proportions, for a
confiderable fpace of time, the commi{fion-
ers may follow that rule, without inquiring
nicely into the juftnefs of fuch proportions.
It is not to be prefumed, that any of the vaf-
fals will voluntarily agree to pay a greater
proportion of the land-tax than truly corre-
iponds to his real rentt, But, if a perion,
pollefled of an eftate of little more than L. 400
of valued rent, thould fell the one half of it,
and, with a view to retain a frechold quali-
fication, become bound to take upon himfelf

the payment of the whole land tax, or of
fuch

©* 24th July 1660, Earl of Hume contra Broomfield.
T 17th January 1755, Galbreath contra Cunningham,
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fuch a proportion thereof, as would corre-
{fpond to L. 400 of valued rent, it might be
argued, that a divifion proceeding upon the
ufe of payment, conformable to {uch agree-
ment, ought not to be {uftamed to the effe&

of ‘entithng the {eller to claim a right to
vote as a frecholder, becaule, although his
lands did altually pay his Majefty’s fupplies
for L. 400 of valued rent, yet they neither
were liable, nor was there juft ground to
prefume them fiable in payment of {uch fup-
plies to that extent. But, where a perfon
obtains a divifion of his cumulo valuation,
in the view of parcelling it out in different
freehold-qualifications, trivial objetions will
not be liftened to. He can never make more
votes out of his eftate than its total valua-
tion will bear: and it is of little moment,
that one parcel may have got a greater, and
another a {maller proportion, than they
would have been entitled to, if the divifion
had proceeded with all the accuracy poflible.
In the cafe of General Grant againft Duit
of Logie, and others, the court of {eflion re-

duced a decree of divifion of the eftate of
T Innes,
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Innes, on dccount that no proper evidence
had been brought of the real rent of a pait
of that eftate, the witnelles having only re-

ferred to an eftimate, {aid to have been made

by {worn appraifers, appointed by the fhe-
riit of Murray, who however afterwards ap-
peared not to have been put upon oath: but
the houfe of lords reverfed this judgement *.

The commiffioners of fupply, being the

only perfons entruited with the adjuftment
of the valued rent, the freeholders cannot
take any other evidence, that lands upon
which a claim is entered for enrolment are
of the valuation required by law, than what
ariles from their books. It is not, however,
neceflary that the books themf{clves, or even
extralts from them, be produced; a certifi-
cate under the hands of two commifhoners,
and of the clerk of fupply 1s held to be fuf‘_
ficient evidence of the fa& 1.

B}? thc alt 1691, there was only p]ace for
the quahﬁcatlon of valued rent, in cafe the

N old

February 1773.
T sth February 1760, Campbell of Shawfeld and
Graham of Gartmore coztra Muir of Caldwall,
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old extent did not appear; fo that a perfon,
whofe lands were aQually retoured to a lefs
extent than forty fhillings, could not be ep-
rolled, how great foever his valued rent
might be. But this was altered by the a&
of the 16th of George IL. which exprefsly
declares %, ¢ That lands holden of the king
‘or prince, liable in public burdens for
“ L. 400 Scots of valued rent, fhall, in all
¢ cales, be a {ufficient qualification, whatever
‘ be the old extent of the faid lands, any law
“or practice to the contrary notwithftand-
¢ ing.)

The ftatutes eftablifhing the right of vo-
ting confine the qualification tolands. Hence
1t was found, that a charter of the offices of
coroner and {erjeant, though held of the

crown by the tenor of ward and relief, and
retoured prior to 1681, did not entitle

one to be enrolled 7. Fifhings, if valued in
the cefs-books, are however fuftained, in or-

der to make up the qualification of L. g00

-Scots.

* Sedt o,
| 14th January 1561, Andrew Stcwart contra freeho!-
ders of Lanarkfhire.
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Scots *.  'The teinds of a man’s own lands,

if {eparately valued, and purchafed by him
from the titular, may likewile be taken
computo for that end T3 but it is not necef-
fary for a perfon, whofe lands are valued in
the books of fupply at L. 400, to thow that
he has an heritable right to thé teinds of
fuch lands §. It has not been determined,
whether one can be enrolled upon the teinds
of another perfon’s lands, though leparately
valued in the cefs-books. The queftion has
never hitherto occurred.  And, though the
argument 1n the cafe of Dunbar againft Sin-

clair proceeds upon the fuppofition that they
could not afford a freehold-qualification, it
may {urely bé maintained, that teinds are as
-properly comprehended under the word
Lands as hihings, which are held to afford a
fufhcient title,

N 2 | We

.;.,:

1oth July 1745, freeholders of Aberdeenthire ¢ntrz

Fordyce. Eodem die, frecholders of Dunbartonihire contre
Campbell.

T 29th January 1745, Dunbar contre Sinclair,
$ 3d March 1753, Captain Scott, &c. contrz Captain
Sutherland.
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We come now to the fecond qualihicatior
relpecting the title, viz, That the lands on
which the claim is founded muft hold of the
king or prince. 'This may appear a hard-
fhip, in the prefent ftate of Scotland. Many
-perfons are pollefled of large eftates, who are
incapable to eled, or be cleCted commithon-
ers to parliament, becaufe they only hold
them of {ubjeG-{uperiors; while, on the o-
ther hand, many, by holding immediately of
" the crown, are entitled to that privilege,
although the value of their eftates (if con-
{ifting of a bare {uperiority) does not, per-
haps, yield them a penny in the year,
Whether this be worthy of the atten-

tion of parliament, muft be left to thofe
who have it in their power to interpofe
in fuch matters. It is foflicient here to
obferve, that the law, as it ftands at prefent,
is perfetly founded upon the original con-

ﬁitution of parliament, which neither re-
quired nor admitted the attendance of fub-
vaffals, who were confidered to be fully re-

prefented, in the great council of the nation,
by their iminediate over-lords, or fuperiors,

This,
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This, however, cannot, with o much pro-
priety, be faid to have been the cafe after the
act of James VI. 1587, when the fmall ba-
rons came themfelves to attend oniy by
reprefentatives.  The vaffals of the greater
barons might flill be faid to be reprefented by
their {uperiors, each of whom was entitled
to a feat in parliament : But the cafe was
different with the vaflals of {mall barons, of
whom only two out of each couaty were ad-
mitted to that privilege.

A perfon claimed to be enrolled, partly

upon his right to the fuperiority of certain
lands, and partly upon a right to feu-duties
payable out of other lands, which had ori-
ginally belonged to an abbay, and, after the
reformation, had been ereéted 1nto a temporal
lordthip. To this claim it was objefted, that
the valfals in thefe lands had taken the bene-

fit of the a&s of annexation, and held them
immediately of the crown, and therefore
were not vaflals to the claimant, who, by his
charter, had no other right than that of up-

N 3 Iifting:
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hfting the feu-duties; and it was found
that he had no title to be enrolled *,

Royal boroughs, or even boroughs of re-
gality or barony, may ftand infeft and pof-
fefled of lands holding of the king ; they can-
not, however, vote in the eleétion of commif-
fioners from fhires in virtue of fuch lands,
how high foever their extent or valuation
may be. The whole ftrain of the flatutes
concerning fuch eletions, which talk always

of frecholders, or of perfons, {eems to exclude
ail bodies politic or incorporate,  No free-
holder can be admitted to a&t by proxy or
delegation ; but, without fuch power, a body
corporate cannot poflibly vote. Befides, the
“oaths which the law allows to be put to free-
holders cannot be taken by delegates from
fuch bodies. There 1s therefore no room
tor admitting them to a vote; and {o 1t was

tound by the court of {eflion, after a mofk
deliberate confideration .

Before

* 17th January 1755, Campbell of Monzie comtra
Campbell of Ardkinglafs.

1 6th March 1760, Sir Michacel Stewart contra borough
Of Paifley. This borough had long been in the ufe of vo-
| ting
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Before concluding this branch of the qua-
itfications of a freeholder’s title, 1t will Le

proper to take notice of an exception which
has long prevailed, both with regard to the
holding and valuation, and indeed does in

a great mealure prevail even at this day.
We have feen that, by all the acts of the

Scotch parliament, from the time of James].

downwards, none were allowed to vote,
or to be eleCted, but thofe who held imme-

diately of the king or prince, and that, when

the old extent did not appear, it was necef-
{ary to fhow that the lands were of L. g00
of valued rent. But this notwithftanding,
the vaflals of fubject-fuperiors in the fhire

N 4 of

ting by a delegate; and it even appeared, that their vote
had been fuftained in the Scotch parliament 1703, on oc-

cafion of a controverted clection for the fhire of Renfrew.
The minute of parliament runs thus: ¢ Item, the obje&ion

¢ againft the town of Paifley, (that bﬂfng a borough of ba-
< rony, howbeit infeft and in pofleflion of a freehold, yet,
¢ fince no h‘ur‘geﬂes could be a delegate for that end,
¢ therefore the tncorporation could have no vote in the e-

¢ le@ion of barons), was confidered, and the houfe having

¢ acquiefced to fultain the vote, the objettion was paffed

¢ from by the party, and allowed to be withdrawn,’
;
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of Sutherland were always in ufe, not only
to vote, but even to be ele€ed commiilion-
ers tor that county, and that too without be-
ing poflefled either of the ordinary extent

or valuation requircd by law. There was
indeed good reafon for an mdulgence 1n the
firft of thefe refpets. All the lands within
the fhire held for a long time of the earls of
Sutherland. There were no {mall barons
within it who held of the crown. Of
courfe, it could have had no reprefentation,
unlefs the earl’s vafials had been allowed to
ufurp the privilege of freeholders.

Of this {ingularity no public notice was
taken by the legillature before the alt of
the 16th of George 1I. fo often mentioned,
which, after fetting forth, that, by the con-
flitution of the fhire of Sutherland, and by

conftant ulage, the barons of that {hire had
been reprefented, not only by the immediate
vaflals of the king and prince, but alfo by
thole who held their lands of the earls of
Sutherland, and other {ubjelt-fuperiots, and
that {uch {ub-vafials were in ufe to vote at
eleQions, as well as the vaflals of the king

and
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and prince, and without any reftri@ion as to
the quota of the old extent, or the valued
rent of their lands, whereby votes had been

unduly multiplied, and claimed by feveral
perfons, in refpe@ of the luperiority and
property of the fame lands, enacted, 1o,
That, after the firft of September 1 745, 10O
perfon thould be capable to be ele@ed 5 com-
miflioner for that thire, or have right to vote
at {uch eletions, without being infeft and
in pofleflion of lands, liable to his Majeﬂy’s

lupplies and other public burdens, at the rate
of L. 200 Scots of valued rent. 2do, That

one perfon, and no more, thoyld thenceforth
be entitled to vote in refpect of the fame

lands. 370, That, where lands were held, by
any baron or frecholder, immediately of the
King or prince, {uch baron or trecholder , but
not his vaffals or {ub-vaffals, {hould be capa-
ble to be elected and vote. 4toy That where

lands were holden of the king or prince, by

2 peer or other perfon, or body politic o
corporate, difabled by law to be ele@ed a

member of the houfe of COmMMons, or to vote
in {fuch ele@ions, the privilege thould belong

tQ



202 Of Commiffoners from Shires.

to the proprietor and owner of the lands;
and that no alienation of the fuperiority, to
be made by {uch peer or other perfon, or
body politic, fhould deprive {fuch proprietor
and owner of his right to vote, or capacity
to be elefted, or entitle the purchafer to that
privilege, And, §fo, That the property of
lands of L. 200 Scots of valuation, holden
1n part immediately of the king or prince,
and 1n part of a peer or other perfon, or bo-
dy politic, incapable to elet or to be elected,
{hould be a {ufficient qualification to the pro-
prietor and owner, any law or ufage to the
contrary notwithftanding. The freeholders
were likewife ordered to make up a roll of

their number, at the Michaelmas head-court
1745, and to revife the roll at their {fubfe-
quent yearly Michaelmas meetings, and
meetings for eleGtion, according to the rules
prefcribed by the alts of parliament, made
for regulating the eleCtions of commiflioners
for fhires in Scotland, which were declared
to extend to the thire of Sutherland, as well
as to the other fhires, except in {o far as it

was otherwile provided by this act of the
| 16th
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16th of George IL in the particulars above-
mentioned.

The third qualification refpecting the title
13, that the claimant be infeft in the proper-

ty or {uperiority of the lands, on which he
founds a right to vote.

The {tatute 1681, did not require,‘that a
perfon thould be infeft for any length of

time, before he could be enrolled or have 1
right to vote. Alterations have, however,

been made in this refpe& by two Britith ft3-
tutes.

By an a& of the 12th of Queen Anne ¥,

it was declared, that, from and after the de-
termination of the then parliament, no con-

veyance ot l‘ight what{oever, WllereuPon 1n-
feftment was not taken, and ‘the feifine re-
giftered oneyear before the teft of the writs
for calling a new parliament, or one year
before the date of the warrant for making
out a new writ for an election, during the

continuance of a parliament, fhould entitle
the perfon or perfons fo infeft to vote, or to

be elected at that ele@ion, in any thire or

[tewartry

* Stﬂ.tn [, C 0.
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{tewartry in Scotland. And, by the a& of
the 16th of George IL. %, it was enated, that
no purchaler or fingular fucceffor fhould be
enrolled, till he was publicly infeft, and his
feifine regiftered, or charter of confirmation

was expede, (where confirmation was ne-
ceflary), one year before the enrolment.
The laft of thefe two ftatutes does not ex-
prefsly repeal the former. It was accord-
ingly objetted to a perfon, who claimed to
be enrolled at a meeting for eleftion, that he

could not be admitted, becaufe the date of
the writ for calling the parhament was gth
April 1754, and his inftrument of feifine
was only regiftered 27th April ¥753. The

frecholders having reje&ted the claim, a com-
plaint was preferfed to the court of fefhon
by the claimant, in which he founded on the
ftatute of George II. allowing thofe to be
enrolled, whofe fcifines were regiftered one
year before; and contended that, as pgler -
ra derogant prioribus, the a& of the 1zih of
the queen was in fo far thereby repealed.

To

 C.11.§ 10,
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To this the freeholders anfwered, that the
maxim, pofieriora derogant prioribus, only
takes place, where two things enadted by
different ftatutes are mcompatible; but that

here they were not {o; for the claufe in the

firft at refpected the right of voting and be
ing elected, and the claufe in the other re-
Ipeted only the privilege of being enrolled;
and the freeholders would have enroljed the
complainer at the meeting, after the eleGion
of the commiffioner to parliament was over,
if another obje@ion had” not flood ip the
way. But it being replied, that the aqt of
the 16th of George IL. by having only re-
quired that a perfon be infeft 2 year before
he be enrolled, and by having, at the {ape
time, in other claufes, unpowered CVEry one
to vote who is enrolled, muft imply 1 re-

peal of that claufe of the a& of the 12th of

Queen Anne, on which the objeCtion was
tounded ; the court of feffion ordered the
claimant to be added to the rol] *.

The

* 17th January 1%5¢, Buchanan of Carbeth eontre
Cunningham of Ballendalloch.



206 - Of Commiffioners from Shires.

The date of prelenting feifines to the
keeper of the regider, and of his marking
them in the minute-book, 1s reckoned the

date of the regiftration, altho’ they fhould

not be aCtually inferted at length in the re-
cord, for fome time after T.

An infeftment, though not regiftered till
more than fixty days after it is taken, is ef-
fettual againft the granter and his heirs, but
not againft fingular fucceffors. It may there-
fore be afked, If it ought to be fuftained as a
good title for enrolment? 1 believe the que-
{tion has never occurred ; but I think it would
fall to be fuftained. The f{tatute only re-

quires, that the {edinebe regiftered a vear be-
fore the enrolment; and where no other 1n-
feftment appears, it muft give a completc
title to the lands. But if, in confequence
of a fecond difpofition from the granter to a
 third party, a new infeftment {hould be ta-
ken and regiftered within hixty days, the firft
difponee will then fall to be ftruck off the
roll,

+ oth February 1768, Sir Alexander MKenzie, and o-
thers, contra M¢Leod of Cadboll, andothers.
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roll; and the fecond will have 5 good title to
be admitted upon it.

The frecholders have no right to call for

the warrant of the charter, on which the in-
feftment proceeds, nor to enter into a dif-
cutfion of a claimant’s progrefs, but the ip-

claimed upon it,

Sir John Gordon of Invergordon cop-
veyed to Rofs of Priefthill in liferent, and
to Gordon of Carroll in fee, three different

parcels of land, viz. 1ms, A part of the

lands of Kafler Aird and Kafler Tarbat. 2do,
A part of the lands of St Martin’s, And,
3420, Four parcels of the lands and eftate of
Meikle Tarrell. But, in the inftrument of
leifine in favour of thefe gentlemen, the no-
tary only mentioned their being infeft in
the lands of Eafter Aird, Eafler Tarbat, and
Ot Martin’s, neglefting to mention Meikle
Tarrell: And an objetion being made, that

it did not appear that they were infeft in the

whole
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whole of the lands contained in their claim,

1t was {uftained by the court, though there
was the ftrongeft realon to believe, from the
latter part of the inftrument, that infeftment
had actually been taken upon the whole, as
it concluded with thefe words: ¢ Acta erant

¢ haec fuper fundum omnium et {ingula-

¢ rum partium, feu portionum, praedictarum
¢ terrarum de Eafter Aird, Fafter Tarbat, et

¢ Mekle Tarrell, refpeCtive et {ucceflive *,’ &e.
It 1s a remarkable circumftance, that this
objection, which did not occur to the par-
ties, but was obferved from the bench, had

the confequence to determine the elettion
for the county of Cromarty in favour of Mr
Pulteney.

David Ogilvy was enrolled, as a freehol-
der of the county of Forfar, at Michaelmas
1767, upon the following titles : 10, Char-
ter under the great feal, in favour of William
Farl Panmure, of a number of different
lands, and, amongit others, the lands of
Auchmull. 2do, A convevance of thele
lands of Auchmull to Mr Ogilvy 1n liferent,

and

* 18th February 1565, M¢Leod of Cadboll, &c. contra
Rofs of Priefthill, &,
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and the earl in fee, and an athgnment of the

precept in the earl’s charter, fo far gg it reo
{pected them. And, 3t0, An inflrument of
fe1fine upon that precept.  Againft this en-
rolment a complaint was preferred to the
court of {eflion by certain freeholdeys {tand-
ing on the roll, who infifted that the feifine
was null, as infeftment had not been taken
upon the feveral different tenemente of
which the qualification vwas compofed, al-

though they lay difcontiguous, but had only '
been taken at one part for the whole, Tg

this 1t was anfwered, that Lord Panmure’s

charter contained a (]ifpenﬁng claufe in the
following words : ¢ Quod unica fafina per
*aiCtum Willielmum Comitem Panmure, e-
‘ jufque praedic, fuper aliqua parte fund,
“ dict. terrarum, nunc et omni tempore fu-
“turo, per deliberationem terrae ef lapidis
‘ fundi earundem, ablque ullo alio fymbolo,
“{uificiens erit pro integris terris, baroniis,
“ molendinis, decimis, picationibus, alnfque
“fupra {eript. cum pertinen, vel quavis ca-
‘ rundem parte, non obitan, quod difcont; gue
‘Jacent.”  The complainers admitted, that

O fuch
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fuch difpenfing claufes had been eftablifhed
by ufage, and were effectual, {fo long as the
whole lands granted by the charter remained
vefled in one perfon; but infifted, that,
whenever the union was diflolved, by an a-
lienation of a ‘part, the difpenfation was at
an end, and that infeftment muft therefore
be taken upon each of the feparated parcels,
according to the common rules of law. Mr
Ogilvy, in oppoition to this, founded upon
feveral inftances, where, upon a partial fale
of lands granted by charter from the crown,

and, upoﬁ an aflignation of the unexecuted

precept contained in fuch charter, infeftment
had becn taken at one particular part for

the whole, purfuant to the difpenfétion In
the charter. Thefe inftances were, how-
ever, of a recent date and the court {u-
ftained the objection *; but their _]udgement
was reverfed in the houfe of lords T.

A

¥ 1gth Japuary 1768, George Skene and Charles Hun.
ter confra D avid Ogilvy.

+ ath March 1768, The fame judgements were fe-
verally pronounced in the court of feffion and houfe of

lords, in thirteen other fimilay cafes from the county of
Fortar,



Of Commaffioners from Shires,  ar1

A ftronger cafe occurred in the county of
Linlithgow, where the infeftment was taken,
in virtue of a difpeniing claufe, at a place

which was not even conveyed to the claim-
ant, but to another perfon *,

The title of one who claims to be en-
rolled as a proprietor of lands T muft be ab-

O 2 {olute,

* The cale here referred to is that of David Dundas,
Efq. Tlus gentleman’s claim being rejected by the free-
holders, upon the obje@ion made to his infeftment, he

complained to the court of feffion, who difimifled his com-

plaint, 1gth December 1967, After the judgement of the
houfe of lords in the cafe of David Ogilvy, he applied to

be enrolled at the meeting for election in April 1768, and

was enrolled accordingly; but, in a complaimt preferred to
the court of feffion, upon the fooling that their former

decree was a res judicata, until reverfed upon an appeal,
the court found, 15th November 1563, < That the former
“ decree, fuftaining the objedtion to Mr Dundas’s bmﬂ"’-"
‘ enrolled, was a res judicata, which barred the fr eehold-
‘ ers from proceeding to confider the claim prefented by
* him to them upon the 16th of April laft; and, therefore,

“ granted warrant {or expunging him from the roll.” Mr
Dundas, upon this, appealed {rom bLoth decrees, and both
were reveried, sth March 1770.

1 By proprietor, I do not mean here to dillinguith be-
tween one who has the {ull enjoyment of the lunds in
which he is infeft, and one who has only the fupcriority,

The
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{olute, and not dependent on the will of the
perfon from whom it is derived. A revo-
cable difpofition is not fufhcient, becaufe it
is inconfiftent with the idca of the pro-
perty being vefled in the difponee; nor will
a conveyance, containing a referved power
and faculty to the difponer to burden or ali-
enate the lands, without the confent of the
difponee, be fuftained, even though {uch
power or raculty be exprefsly renounced,
unlefs fuch renunciation be recorded a year
before the meeting at which the difponee
claims to be enrolled®. This 1s not ex-
prefsly enacted by any ftatute, but 1s per-
fectly analogous to that claufe of the alk
of the 16th of George II. which re-
quires the regifiration of an abfolute infeft-
ment to be a year before the enrolment.
It is the renunciation of the referved powers
or faculty that alone gives a title to the dif-

ponee

The word is heve only uled in contradiftintion to thofe
who have acquired temporary rights, as liferenters, or re-
deemable rights, as wadletters.

# 1oth January 1755, Dundas of Manner contra Craig
of Dalnair - r.4th January 1761, Lauchlan Grant contra
Alexandér Hay younger of Cocklaw,
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o

ponee to be admitted to the roll of frechol-
ders, and, of courfe, fuch renunciation ought
to be recorded as early as an infeftment vp-
on an abfolute and irredeemable convey-
ance.

It was however found, that an infeftment
upon a difpofition, which bore, that no debts
contradted, or deeds done, ot to he contracted
or done by the difponee, duving the life ot
the difponer, without his confent, thould af-

ot the lands, or the vents thercof, was a
fufficient title for enrolment . In this cafe
it was pleaded, that the claimant had in ef-
fedt no eftate at all during the hfe of the
difponer : But it was anlwercd, that he was |
in the abfolute and irredecnable nght of the
lands : That the reftrictive claufe of the dif-
pofition could have no influence, as there
was no exprefs prohibition againft {elling,
nor any declaration that the dcbts contracted
by him {hould be vod and null; and that,

befides, it was common for perfons to be
O 3 admitted

* oth January 1762, Goldic of Southwick comtrz Gor-
don younger of Campbeltown.
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admitted upon the roll who were fettered
even with the firiCeft entails.

It has been made a queftion, whether an
infeftment, proceeding upon a difpofition by
an heir of entail who is ftritly barred tfrom
the power of ulienating the lands, can af-
ford a title for enrchment; but it being an-
fwered to an objetion made on that head, .

That a conveyance by an herr of entail,
however firi@ly fettered, is good agamit e-
very mortal but the fubftitutes in the entatl,
and that it was jus fertu to any third party
to plead in their right; the court of feflion
{uftained the titles produced for the claim-~
ants, and ordered them to be added to the
roll #,

It is not neceflary in order to get upon
the roll of freeholders, that the claimant be
infeft as abfolute proprictor of the eftate up-
on which he claims ; even a temporary right

1s {ufficient, provided it does not depend up-

on the will of another.
ThUSf

# sth February 1760, Campbell of Shawfield and
Graham of Gartmore contra Muir of Caldwall.
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Thus, the att 1631 allows the privilege

of voting for a commiflioner to parliament

to perfons infeft in an efate for their own
life ; and the granting of liferent-rights is
now become one of the ordinary methods of
creating freehold-qualifications, when eftates

are {plit, for the purpofe of increafing or
fupporting a political intereft *,

When lands are conveyed to one in life-
rent, and to another in fee, both fiar and lite-
renter are 1mtitled to be enrolled; but the
hiferenter having the immediate intereft, the
flar can only vote in his abfence, or in the

O 4 event

* Of this a recent exainple has been already taken no-
tice of from the county of Forfar, It is common, efpe-
cially in the fouthern part of the ifland, to purchafe an-
nuities, depending not upon the lives of the puicchafers,
but upon the lives of others, Suppoling thersfore a per-
fon thould receive a conveyance to an eftate in Scotland,
not in liferent, but to remain with him during the life of
a third party, and to return afterwirds to tue granter:
quaeritur, Will 1uch perfon be entitled to be adnitted
to the roll of fresholders? He has turely an cqual
right to the efate, during the life of the thied party,
with one to whom un eltate is conveyed during his own
life; but [l he is neither fiar nor hiferenter, and there.
fore I doubt much if he could be enrolled.
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event of his declining to vote, if prefent at
the meeting.

Hufbands are, by the fame {tatute, enti-
tled to vote, in right of the freeholds belong-
ing to their wives, though they have no in-

feftment in their own perfon. The wife
muft however be lLerfelf infeft.

This fatute allows the fame privilege to
the widowers of heirelles, who arc entitled
to vote in right of the courtely, which is a
liferent given, by the a&t of the law, of all
the lands in which the wife died infeft, as
heir to her predeceffors,

Apprifers or adjudgers, infeft in lands of a

proper cxtent or valuation, are alfo, by the
{ame flatute, entitled to be enrolled, and to

vote in the election of a commiflioner to par-
. liament. 'This privilege, however, they en-
joy not, during the courfe of the legal rever-
fion, becaufe, until it expire, their right is
not abfolute, but redeemable at any time,

when it fhall pleafe the debtor to pay the
accumulated fum in the adjudication, and the

intereft, and may therefore be {aid to be pen-
dent upon his will; whereas, upon the ex-
piration
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piration of the time allowed him for that
purpole, his right of redemption is foreclo-
fed, and the legal transference made by tle
adjudication becomes abfolute. But, where
there are two or more adjugers, they cannot
all be enrolled, or vote upon the fame lands,
however large their old cxtent or valued
tent may be. The old extent cannot now
be fplit, neither can two perfons vote upon
an undivided cumalo valuation ; they are
each of them proprietors of the whole pro
mdivifo; the law, therefore,. in fuch g cafe,
allows the privilege of a vote only to the ad-
judger who is firft infeft; and, in doing {o,
it even favours adjudgers more than volun-
tary difponees pro indivifs, none of whom -
can be enrolled till they obtain a divifion,
how great {oever the eftate conveyed to them

M common may be., No adjudger can
however be enrolled, even after the CXpira-

tion of the legal, unlefs he be in the policf-

lon of the lands; and, until that happen,

the debtor is entitled to continue upon the
ro]] *,
Proper

- * Sce 7th Ju 11743, Home-Campbell and Ker, contr.:
Home of Munderfton.
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Proper wadfetters of lands, of the holding
and extent, or valuation required by law,
are, in like manner, eniitled to vote as frec-
holders, becaufe, until the term of redemp-
tion come, they have the full enjoyment of
the lands, as much as if they were abfolute
proprietors, and therr right is nowife pen-
dent on the will of the reverler. Improper
wad{etters, on the other hand, are excluded,
becaufe they cannot be confidered in the light
of proprietors, even before the term of re-
demption, They are not entitled to the tull
rents and profits of the lands. They are
bound to account for the furplus, after pay-
ment of their intereft, or, which 1s the {fame
thing, to impute it in extinction of their

principal. Their fituation 1s little better than
that of thofe who have got heritable bonds

or infeftments, for payment or fecurity of
money, and who are exprefsly excluded by
the {tatute.

After the term of redemption is come,
proper wadfetters are upon a {imilar footing
with adjudgers, prior to the expiration of the
legal, 1n this refpedt, that the lands may be

redeemed.
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redeemed by the reverfer, at any fubfequent
term. Their right from that time is entire=
ly pendent on his will. It may therefore be
thought, that fuch wadletters ought not to
be admitted upon the roll, or, if formerly en-

rolled, ought then to be firuck off. But as,
in every queftion of this nature, the words
of the ftatutes muft be the governing rule, I
apprehend, that the a& 1681 would be
tound adverfe to fuch a plea; tor it is therew
by exprefsly enacted, that the rights to vote
proceeding upon expired comprifings, adju-=
dications, or proper wadfets, thall not he
queltionable, upon pretence of any order of
redemption, payment, and fatistaction, un-
lefs a decreet of declarator, or voluntary re-
dcmption; renunciation, or reﬁgnation, be

produced,

It was objected to a perfon, claiming to
be enrolled as a wadfetter, that his title was
a redeemable right, and not a proper wad-
fett, becaufe it contzined no claufe IMpPoOWer-

ing him to call for his money. But this ob-

JeCtion was jultly over-ruled. Such claufes
ate not cllentially neceffary to the conftity-

tion
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tion of wadfetts; and feem to be but a mo-
dern invention. Of old, wadfetters gene-
rally got too beneficial bargains to think of
parting with the pofeffion, and callimg back
their money; and Craig, who, 1n his treatife
De Feundisy wrote a whole title upon the fub-
et of wadlets, takes no notice of a claufe
of that fort. Belides, the want of fuch a
claufe takes a wadlet {hll more out of the
cafe of a jus crediti, and it is owing to its be-
ing confidered in the light of a jus domann,
. that it gives right to a vote ¥,

A wadlet of the bare {uperiority of fome
lands, and of the full property of other
lands, yielding a fmall rent, by which the
wadletter took the hazard both of the feu-

duty and of the rent, was held a proper
wadlet, and, as fuch, confidered to conflitute
a freehold-qualification ; although it was ob-
jected, that, by the contradk, the reverfer was
to have the benefit of the cafualties of {upe-
riority, which might happen to fall due be-

fore

* 17th January 1755, Galbraith contra Cunningham.
Sce alfo 18th July 1745, Freeholders of Rofsthire contra
Munro of Culcairn,
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fore the redemption®, The chief anfiver
made to this objeftion was, that cafualties of
[uperiority are not the fruits of the lands, or
a proper {ubject to be relied on for the pay-
ment of intereft of money ; that the wadfet-
ter trufted to the rents-and feu-duties for
payment of his intereft; that, as he gave no
confideration for the chance of calualties, it
was but reafonable that he fhould account
tor them when they fell due; but fill he
was not on that account the lefs proprietor
of the lands; and that, in like manner,
a luperior may agree to gift or difcharge
the cafualties, and yet remain fuperior,
and be entitled, as fuch, to vote. It
might alfo have been obferved, that 4 vote
upon a {uperiority had been fuftained,
aithough the fuperior had difcharged the
feu-duty for ever. So it was found, 30th

July 1746, freeholders of Dumfries—fhire

contra Fergufon of Craigdarroch.
A wadfet of a fuperiority, where the fey-
auty was precifely equal to the intereft of

the

= 6th March 1754, Campbell of Succoth contre Stir-
ling of Herbertfhire,
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the redemption-money, was likewife found
a proper wadfet, {o as to entitle to a vote ¥,
It has been already mentioned, that a
hufband is entitled to vote in right of his
wife’s freehold. But that privilege does not
extend to every kind of freehold-qualifica-
tion. By the a& 12mo Annae T it was ex-
prefsly provided, ¢ That no hufbands fhall
¢ yote, at any enfuing eleGtion, by virtue of
¢ their wives infeftments, who are not heir-
¢ effes, or have not right to the property of

¢ the lands on account whereof fuch vote

¢ fhall be claimed.” This, I apprehend,
will not bar a hufband from voting upon a

wadfet-right, in confequence of which his
wife is infeft ; but then it muft be a wadfet
of property, not of a bare fuperiority, which,
in no cafe, gives the hufband a vote,
Wadletters ceale to have a right to vote,
and may of confequence be ftruck off the
roll, how foon a declarator of redemption,
or a voluntary refignation, or even renun-

clation

¥ 22d February 1760, Grant of Drumphad, Sc. conira
Campbell, &c,
4 Cap, 6. § ult.
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ciation, is obtained by the reverfer; but as,
by the wadfetter’s infeftment, the reverfer i
divefted of all right to the lands, other than
the power of redemption, it is a queftion of
fome diﬂicuity, whether a ﬁmple- rénuncig-
tion by the wadfetter will fo far reftore the

reverfer to his right, as to entitle him him to
be admitted upon the roll of freeholders ?

As thelaw formerly ftood, a fuperior was not

bound to receive the reverfer again as his
vaffal, even though the wadfetter had grant-
ed a difpofition and procuratory of refligna-
tion in his favour. For obviating this in-
conventency, it was cuftomary to obtain Jet-
ters of rEgrefs from the {uperior, by which
he bound himfelf to give the reverfer accefs
to the property, upon his redeeming the
lands. That, however, is now unneceffary;
the a& of the 20th of George IL cap. so.
obliging all fuperiors, upon getting payment
of the compofition due to them on fuch oc-
cafions, to receive any one as their vaffal,
who produces a grant by the formeraffal,
containing a procuratory of refignation, But
il the difficulty remains, viz, whether a

bare
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bare renunciation, without a refignation

in the hands of the fuperior, and a new
charter and infeftment following wupon
fuch refignation, can have the effe& to
reflore the reverfer to his former right?
According to the nice notions of the feudal
law, 1t cannot, and, of confequence, thould
not, entitle him to be admitted upon the free-
holders roll; but, as the ftri& feudal rules
have ot late rather been flighted in queftions
of enrolment, I doubt not, but that a fimple
renunciation will be fuftained, if ever the
point comes to be thoroughly canvaffed. A

wadlet, though feemingly a right of proper-
ty, is in reality only a confideration for the
ufe of money; and, viewing it in that light,
it may perhaps be thought more confiftent
with juftice and equity, that, after a renun-
ciation, the reverfer thould have the full be-
nefit of his property *. I thould, however,
imagine, that in that, cafe, it would be ne-
ceflary for the renunciation to be recorded a

ycar

* This queftion occurred in‘1767, in the cafe of Sir
George Lockhart, but was not determined.
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year betore the reverfer could claim to be en-

rolled. Were he to take the more formal
method of remvefting himfelf, by obtaining
a new charter upen the refignation of the
wadletter, he could not be. cnrolled til] 4
year after the regiftration of his infeftment
upon fach charter; and it would lurely be
abfurd to fuppofe, that a bare renunciation
fhould have a ftronger effect.

Although I have claffed infefiment as one
of the effential qualifications refpecting the
utle, yet it is net always neceflary that the
perfon who claims the right to vote be hjm.

lelf infeft. Wé have already feen one ;oo
{tance of this in the cafe of bufbands, who
are entitled to vote in virtue of their W1Ves
infeftments.  Another occurs m the cafe of
apparent heirs, who, by the fatute 1631, are
allowed the fame privilege, if they are in
poficthon, by virtue of their predeceflors in-
teftment, of the holding, extent, and valy.
ation required by law.

This a& has not diftinguithed, whether
the predeceffor ftood himfelf on the roll or

Dot; mor 1s there any thing faid upon that
P head
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head 1 the alt of the 16th of Georpe I
If the predeceflor altually ftood upon the

roll, there can be no doubt that the apparent
heir is immediately entitled to be admitted
to it, upon producing his predecefiors infefi-
ment, and {hewing that 1t affords a fufficient
qualification ¥, But what if the predeceffor
had not been enrolled ? I would diftinguifh
in that cafe.  If he was infeft, and his fei-
{ine was regiltered a year before his death,
the heir may properly claim to be enrolled
upon his apparency, becaufe his predeceflor

had a right to be enrolled himfelf; but, if he
died before the expiration of a year after the
regifiration. of his infeftment, I incline to
think, that the apparent heir can have no
right to be admitted to the roll, until at
leaft that year 1s expired; for it furely ne-

VGl

* Of this the frecholders muft be fatisfied, A perfown
who is erroncoufly enrolled muft continue upon the roll

for life, unlefs a complaint is brought within four calen-
dar months, or an alteration happen in the circumftances
of his title, to autherife his being frruck off; but the free-
holders are under no obligation to give his {ucceflor &
right to vote upon the fame improper titles,
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ver could be the intention of the legiflature,
to- put apparent heivs upon a better footing
than their predﬁceﬁbrs who were atually
infeft,

A perfon ciaiming right to the eftate of
his grandfather, by the mother’s fide, can~
not be enrolled with propriety, until he be
a&ualiy {erved heir; becaufe it is in law pre-
fumed, that there is an nerr-male, until the
contrary be proved by a fervice; but there
1s no neceffity for his being infeft, in confe-

quence of the fervice, which is only required
as evidence that he is apparent heir,
An apparent heir was found entitled to be

enrolled, although his predeceffor had éxe-
cuted a difpofition of the lands, with a pro-

curatory and precept in favour of a third
party, the difponee having granted an ob-
ligation not to become the crown’s vaflal,

by taking infeftment on the procuratory, or
obtaining a charter of confirmation during

the apparent heir’s life*.  But, if the prede-
ceflor’s right was revocable, and merely no-

Pa minal,

* sth March 1755, Murray comtra Neilfon,
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minal, the granting a difcharge of the pow-
er of revocation to the heir will not entitle
him to- be enrolled upon his apparency *,
The apparent heir can only be enrolled as
fuch, upon a title that would have been a
good qualification in the predeceffor 5 but the
predeceflor could not be enrolled upon a re-
vocable difpofition; and the difcharge was a
new title granted to the heir himfelf.

It 15 no objeftion to an heir’s being 1m-
mediately enrolled, that he has made up ti-

tles 10 his own perfont.  The privilege is
not given to them becaufe they are in a flate
of apparency, but becaule it is reafonable,
that, upon the death of their predeceflors,
they fhould have the fame right to vote
which their predeceflor enjoyed, although
they have not completed their feudal titles.
It would therefore be abfurd to put them in
a worle footing, on account of their having
made up fuch titles, by poftponing their en-
rolment till a year after the regifiration of
their infeltments.

Huibands

* 3d July 1753, Abercrombie confra Gordon.
T 17t january 1755, Galbreath comtra Cunningham.
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Hufbands cannot vote upon the apparen-
cy of their wives, They are only entitled
to that privilege when the wife ig nfeli ¥,
But it is not neceflary for the hufbund (o
wait a year after her infefiment befoure he
can be enrolled, |

It may be afked, W hether one who wants
to be enrolled as an apparent heir, muit
lodge a claim with the theriff-clerk two cg-
lendar months before the Michaelinas meet=
1ng ? That precife point has never been de-
cided; but, from g2 Judgement pronounced
m a very late cafe, it appears to have been
the opinion of the court of feflion, that a
claim was neceflary. In that cale, an APPa-
rent heir had actually lodged a claim, and
was accordingly enrotled ; and g coinpliatat
having been preferred to the court of felion,
letting forth, that the claim was defective,
1n {0 far as it neither mentioned the dates of
the predeceflor’s titles, nor the particular
landsiupon which the claimant defired to ba

enrolled, nor their extent or valuation, the

P 3 court

* 12mo Annae, cap. 6. § ult. 19t Tannary 1743,
frecholders of Lanark contra Hamilton of Wilhaw,
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court fuftained the objetion, and ordered
him to be ftruck off the roll *. But, if a
claim had been unneccflary, it muft have
been a matter of no confequence that the ap-
parent heir had lodged one that was defec-

tive. Indeed, the words of the act are very
general, and make no exception with regard

to apparent heirsy more than others who
apply to be admitted on the roll.

When it 15 in view to eftablifh a freehold-
qualification upon a bare {uperiority, the
claimant muft be able to {how that he hasa
proper feudal vaflal in the lands. It has ac-
cordingly been found, that a difpofition of
tands, containing an aflignation to a charter,
but referving the property, or domumum utile,
to the granter of fuch difpofition, does not
afford a title for enrolment . A fubaltern
holding cannot be eftablifhed m that man-
ner by a fimple relervation; and, when a
perfon intends to part with the {uperiority of
his lands, 1n order to give a freehold-quali-

fication

* 1773, Mr Cofmo Gordon csntra A-
bernethy of Mayen.

+ 1759, Elliot contra Schaw and Ol

VT,
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fication to another, the beft method is to fe-
parate the property from the fuperiority
before hand, by granting a feu-right to a
third party, and then to execute a difpofi-
tion to the perfon who is to get the {uperio-
rity, with an exception of that feu-right
from the warrandice, after which the difpo-

ner needs 0111)’ a TCCOnvEyance from the
third party, to whom the feu was granted,

to velt the property, or domanum utile, in his
own perfon.

The laft qualification, o far as relates to
the title, is, That the claimant beactually in
poflefhon of the lands. This is a moft falu-
tary regulation, to prevent fictitious freeholds
from being reared upon funulate titles, in
perfons who have no real interclt in the e~
ftate in virtue of which they claim a right
to vote; and, 1n order to carry it into exe-
cution, the utmoft attention, on the part of
the legiflature, has been requilite.

The act of the 12th of Queen Anne, cap.
b. after oblerving, that, of late, {everal con-

veyances of eftates had been made in truft,
or redeemable ror elufory {fums, nowile ade-

P4 quate
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quate to the true value of the lands, on pur-
pofe to create and multiply votes, contrary to
the true intent and meaning of the laws in
that behalf, did therefore, zifer alia, ena&,
That, from and after the determination of

the then parliament, 1t fhould be lawful to

any of the cletors prefent at 2 meeting for
eleCrion, who fufpected any perfons to hold

their cltates in truft, and for the behoof of
another, to require the prefes of the meeting
to put to fuch perfons the following oath,
and that thofe who refufed to fwear and {ub-
{cribe fuch oath fhould be incapable of vo-

ting, or being eleCted at that meeting. The

oath runs thus: ¢ I A. B. do, 1n the prefence
¢ of God, declare and {weayr, That the lands
¢ and eftate of for
¢ which I claim to give my vote 1n this e-
¢ leftion, are not conveyed to me 1n truft, or
¢ for the behoot of any other perfon what{o-

¢ ever; and I do {wear before God, That
¢ neither I, nor any perfon to my knowledge,
¢in my name, or by my allowance, hath

¢ given, or intends to give, any promife, ob-
¢ ligation, bond, bacL-bond or ather fecurl-

4 ty?



Of Comnuffioners from Shires. a1 3

‘ty, for re-dilponing or re-conveying the
‘ {ud lands and eftate any manner of way
‘ whatfoever. And this is the truth, as I
‘ fhall anfwer to God.’

This oath not being thought (ufficiently
comprehenfive to guard againft the evil the

legiflature had it in view to prevent, the fol-
lowing was {ubftituted in its place, by an act
of the 7th of George IL cap. 16.: ¢ I A. B.
“do, 1n the prefence of God, declare and
‘{wear, That the lands and eftate of

‘ for which I claim a right to
fvote, 1n the eleGion of a member to ferve
“1n parliament for thig county or ftewartry,
‘15 actually in my poffeffion, and do really
“and truly belong to me, and is my own
" proper eftate, and is not conveyed to me in
“ truft, or for or in behalf of any other per-
- “fon whatfoever; and that neither I, nor
“any perfon to my knowledge, in my name,
' Or on my account, or by my allowance,
“hath given, or intends to give, any pro-
‘ mife, obligation, bond, back-bond, or other
‘fecurity whatfoever, other than appears

 from the tenor and contents of the title up-

¢ on
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¢ on which I now claim a right to vote, di-
¢ re&tly or indire&ly, for re-dilponing and
¢ re-conveying the faid lands and eliate, in
¢ any manncr of way whatfoever, or for
“ making the rents or profits thereof forth-
¢ coming to the ufe or benefit of the perfon
* from whom I have acquired the {aid eftate,
¢ orany other perfon whatfoever ; and that my
¢ title to the faid lands and eftate 1s not no-
 minal or 1&iticus, created or referved in
‘ me, in order to enable me to vote for a
¢ member to ferve in parliament ; but that
¢ the fame is a true and real cftate in me, for
¢ my own vfe and benefit, and for the ufe
“ of no other perfon whatfoever. And that

¢ 1s the truth, as I fhall anfwer to God.’
This ftatute appoints the above oath to be
taken, when required, at any meeting of the
freeholders, whether for ele&ion, or for ad-
jufting the rolls; and, if any rcfufe to take
it, they are not only deprived of the privi-
lege of voting or of being elefted at that par-
ticular meeting where it1s tendered to them,
but their names are Likewile ordered to be e-
razed
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vazed out of the roll of frecholders #, The
a& alfo further declares, that, if any perfon
fhall prefume, wilfully and faliely, to fwear
and {ubfcribe this oath, and fhall be lawfully

convidted thereof, he fhall incur the pains
and punifhment of perjury, and be profe-
cuted for the fame according to the laws and
forms in ufe in Scotland.

The fame a&t appoints, that every free-
holder, before Le is either enrolled or admit-
ted to voie at any ele&ion, or meeting for
enrolment, in any queftion for the choice of
a prefes or clerk, or other queftion whatfoe-
ver, {hall be obliged (if required by any o-
ther freeholder prefent} to take and fubfcribe
the oaths appomted by law. to be taken by
eleCtors of members to ferve in parliament,
when required {o to do; which oaths the
prefes or clerk of the meeting is thereby
impowered and required to adminifier, It
has been made a queftion, Whether this

part of the ftatute, allowing oaths to be put
| betore

"4 3
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before the election of prefes and clerk, re-
lates folely to the oaths to government? Cr,
Whether it likewile compreliends the oath of
truft or poffeflion, firft introduced by the 1ath
of Queen Anne, and amended by this {fame
alt of George 1.7 The point came to be
~ tried very lately, in the courfe of certain
complaints from the fhire of Murray, where
this oath was tendered and refufed to be ta-
ken before the elettion of prefes and clerk at

the Michaelmas meeting 1772, The court

of leflion found, that the oath was lawfully
tendered at that meeting®.  But the houfe

of lords reverfed the decree, and found that
it could not be put.

The

. Februalr}' 1773, Archibald Duff contra Sir Ludovick
Grant, &e.

+ gift March 1773. This furely merits the attention
of the legiflature. It often happens that the party who

carries the queftion in the choice of the prefes, does of

courfe carry the cletion. And it feems unjuft that thofe
who cannot direétly vote in the eleétion of a member,
without taking the truft-oath, may indire@tly do fo by

voting for a prefes, whole decifion or cafting vote may
oive the eledtion in favour of the perfon whofe interet
they want to fupport.
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.

The words “ Nominal or h&titious,
created or referved in order to enable to vote

for a member to ferve in parliament,” have
beea productive of many queftions; and the

court of feflion, from a laudable anXiety to

carry into execution what appeared to them
to be the wviews of the legiflature, have

perhaps gone further of late than, ag mere

mterpreters of flatutes, they had authority
to do., :

The firft inftance I find of the objection
of nominal and fiitious being ftated againft
atitle, occurred in 1745, in the cafe of Bur-
net of Crigie. This gentleman received a
difpofition of certain lands from his father,
to whom he afterwards conveyed them to
hold blanch of himfelf, The frecholders oh-
jected, that he had no res] cllate, and that
his title was fititious and nominal, and cre-
ated on purpofe to make a vote, Byt it being:
anfwered, that a luperiority was 3 good title,
and that the fon’s intereft, of howey
value foever it might be, was req
held for the behoof of any otl

er little
[y and pot
¢t perfon,

the
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the court of leflion repeiied the objection .
But the queftion being agam brought unde
cenfideration by a reclatming petition, in
which it was chieldy urged, that it behoved
the claimer of a vote to {wear that he had
not made any difpoiition of the lands or
rent, other than appeared from the contents
of the rights under which he claimed ; the
court altered thewr former interlocutor, and
fuftained the obje&ionT.

In 1755, 1t Was objected to the titles pro-
duced for three feveral claimants, that they
were nominal and i&itious, becaufe the dif-

pofitions upon which their charters proceed-
ed contained a provifo, that, fo foon as they
had compleated their titles to the lands as
immediate vaflals of the crown, they (hould
re-convey the property thereof to be held
feu of themfelves for a {mall feu-duty; and
that the cafualities of {uperiority fhould be

taxed to fmall elufory fums.  But, as in this

cafe there was no obligation upon thele claim-
ants,

% goth July 1745, the frecholders of Kincardins-
thire contra Burnet of Crigie,
+ 1gth June 1740.
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ants, other than what appeared from their
own titles, the court repelled the objec-
tion ™.,

In 1757, the Earl of Glencairn conveyed
the fuperiority of certamn lands to Mr Por-
terfield, who was his vaflal 1n thele lands.
My Porterfield expede a charter upon the
procuratory in this difpofition, and, without
taking infeftment in his own name, imme-
diately conveyed two parccls of the lands to

two of the Earl’s nephews in liferent, and to

the Earl himfelf in fee. Thefe two liferen-
ters being infeft, and having claimed to be
enrolled, 1t was objefted, that their titles
were plainly nominal and fititious: But it
being an{wered, that each of them had a true
and real eftate; that they were under no
promife or back-bond, and held thefe fupe-
riorities in truft for no perfon whatever; and
that it 1s no objection to a claimant that his
chief view, in purchafing the right under
which he claims, was to entitie him to the
valuable privilege of voting for a member to

{ferve

* oth January 1755, Forrefter of Dunnovan, &c. contre
Fletcher of Salton, &c.
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ferve in parliament, unlefs it can likewife b
proved that his right s nominal and fictiti-
ous, 1. € not arcal cltate in himfelf, but held
in truft for fome other perfon; the court
repelled the objechion *, A fimilar Judge-
| meni

* cth February 1460, Campbell of Shawfeld and
Graham of Gartmore contra Muir of Caldwall. Thofe whe
do not conflider the view of the legiflature, in introducing
the oath of trult, and take every part of it feparately, are
apt to think that no man can {ubfcribe it with a fafe con-
{cience, who purchafes a fuperiority for the fole purpof:
of entitling him to a vote in the cle@ion of a2 member to
ferve in parliament.  They are, however, too fcrupulous.
From the preamble of the a& of Queen Anne, we may
planly perceive, that no more was intended than te put 2
check to the pradtice of giving eftates in truft, or redeem-
able for elufory fums, on purpofe to create and multiply
votes ; and, although the oath prefcribed by the aét of the
yth of George 11, is more minute and particular, we have
no reafon to think that any thing further was thereby in-
tended. It 1snot to be fuppofed that the legiflature could
have it 1a view, to prevent people from purchafing fupe-
rioritics for the purpofe of acquiring freehold-qualifica-
tions; all they intended was, to reltrain the creating of
nominal and fickitious eltates for that purpofe; and the
conclufion of the oath, which gives a defcription of =
good qualification, in oppofition to ene that was thereby
meant to be reprobated, fhows that no more is requifite
than that the cftate, {uch as 1t 1s, be a true and real eftate

1I
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ment was pronourced 1 the coutfe of the fame
month *, in the cafe of Grant of Drumphad,
where it was infifted, that, from the VCry
manner in which the titles were made up,
it was plain that the claimant had acquired
the {ubjet, not for his own behoof, but to
ferve his author; and that, as the law re-
probated all fuch nominal votes; o, if the
court was fatislied, from the face of the
deeds, and the nature of the tranfaction, that
the claimant’s titles fell under that defcrip-
tion, 1t was the fame thing as if he had ac-
knowledged, upon oath, that his qualifica-
tion was nominal and fititious, A fill
ftronger cafe occurred in 1761 T; but, tho’
it was oblerved from the hench, that the title
conveyed no real intereft in. land, the claim-
ant being only entitled to receive from his
vaflal one penny Scots of blench-duty year-

Q lys

in the freeholder, for his own ufe and benefit, and for the
ufe of no other perfon whatfoever. The decifion here
quoted does thercfore give a juft interpretation of that
oath, |

* 22d February 1760.

+ 28th July 1761, Mr Walter Stewart, &e. confra Mr
David Dalrymple. | |
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Iy, yet, as it had been decided, in other cafes,
that no regard was to be paid to the value
of the eftate, provided the claimant was
really and troly vefted in the right, fuch as
1t was, the court repelled the objeétion,
But, in the courfe of the queftions that a-
rofe, with regard to the freehold-qualifica-
tions made up in the view of the lafi general

eletion, the court of {eflion took a very dif-
ferent turn. Founding upon the words of the
truft-oath above taken notice of, viz. that

the title to the eftate on which the freehold
15 claimed 1s not nominal or ititious, created

or referved, 1n order to enable to vote tor a
member of parliament, they laid hold of
every circumftance, either arifing from the
face of the title-deeds, or from the acknow-
ledpement of parties, which tended in the

leaft degree to fhow, that the rights of the
claimants had not been executed with a view

to grant them a real eftate for their own ufe
and benefit, but merely in order to enable
them to vote; and, upon that footing, they
not only difmiffed the complaints of many

whom the freecholders had refufed to admuat
upon
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upon the roll, tho’ on other grounds, but alfo
ordered a number of others to be ftruck off,
who had been actually eurolled, without any
fuch objeftion being moved againft them in
the meeting of the freeholders. And altho’
complaints, which had been brought againft
the enrolment of iome of thofe perfons, upon
other grounds, had been difmifled by inter-
locutors that were fuffered to become fi-
nal; yet, where no decree was extratted,
they confidered them as fhill 1n dependence,
and, upon a wakening of fuch of them as
were fleeping *, allowed the objeétion to be
received. Nay, further, they even ordered
thofe who had taken the truft-oath in the
meetings of the freeholders, to aniwer inter-
rogatories, for the purpofe of dilcovering
whether their qualifications were nominal
and hétitious, or created on purpofe t0 en~
able them to votc; and, upon their refufing

Q2 to

* A fuit before the court of feflion is faid to be flecping,
when no ftep of judicial procedure has been taken in it
for a twelvemonth; after which, it cannot again be pro-
cceded in without executing a fummons of wakening, or
¥ CVIVOL.



244 OF Commaffroners from Shires.

to anfwer, held them as confefled, and or-
dered them to be flruck off the roll.

'To mention all the cafes of this kind that
were determined by the court of feflion -
would hll 2 large volume, The moft com-
mon method of giving freehold-qualifica-
tions, then practifed, was, by grants of life-

rents or wadfets ; and it will fuffice to give
an inftance from each.

David Wallace, merchant in Aberbro-
thock, claimed to be enrolled at the Mi-
chaclmas meeting of freeholders of the
county of Forfar held in 1767, as being 111~
feft in the liferent of the fuperiority of cer-
tain lands, in confequence of a conveyance
from the Earl Panmure, and an aflign-
ment to the preceptof feifine in the Earl’s
charter from the crown, fo far as it related
to thefe lands.  The feu-duties payable by
the vaflal (the Earl’s brother) amounted only
to fixpence two-thirds yearly ; and it ha-
ving been required, by {fome of the freehold-
ers prefent at the meeting, that this claim-
ant {hould take the truft-oath prefcribed by
the aét of the 7th of George IL. he complied

with
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with that requeft, and wag thereupon en-
‘rolled.  Againtt this enrolment 1 complaint
was preferred, in the courfe of which ;¢ Was
objected, that the claimant’s qualification was
nominal and fifitious, and, for proof there-
ofy the complainers referred to his own oath
the following particulars: 10, Tha it had
been tranfatted between him and Lord Pan-
mure, that he thould accept of the Iferent,
for the fingle purpofe of creatin g a vote, in
order to fupport his Lordthip’s intereft at
the eleCtion,  24p, That aty or {oon after,
obtaining ‘the conveyance irom the Far]
Panmure, he had granted a back-bond, mif-
:ﬁve, or fome other fecurity in writing, ol-
Liging himfelf to denude in his Lordhip’s
favour when required. 547, That he paid
no value for the conveyance granted to him,
4t0, That he received no revenue or profit of

any kind, in confequence of that cenvey-
ance. - §fo, That it had been made out at
the expence of Earl Panmure, the granter ;
that the claimant neither had beftowed, nor
mtended to beflow any expence, 1 order to
render it cifeGual ; that the titles never had

Q.3 rcen
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with that requeft, and wag thereupon en-
‘rolled.  Againtt this enrolment 1 complaint
was preferred, in the courfe of which ;¢ Was
objected, that the claimant’s qualification was
nominal and fifitious, and, for proof there-
ofy the complainers referred to his own oath
the following particulars: 10, Tha it had
been tranfatted between him and Lord Pan-
mure, that he thould accept of the Iferent,
for the fingle purpofe of creatin g a vote, in
order to fupport his Lordthip’s intereft at
the eleCtion,  24p, That aty or {oon after,
obtaining ‘the conveyance irom the Far]
Panmure, he had granted a back-bond, mif-
:ﬁve, or fome other fecurity in writing, ol-
Liging himfelf to denude in his Lordhip’s
favour when required. 547, That he paid
no value for the conveyance granted to him,
4t0, That he received no revenue or profit of

any kind, in confequence of that cenvey-
ance. - §fo, That it had been made out at
the expence of Earl Panmure, the granter ;
that the claimant neither had beftowed, nor
mtended to beflow any expence, 1 order to
render it cifeGual ; that the titles never had

Q.3 rcen
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been {0 much as delivered to him ; and that
he took no concern in the complaint then
depending againft him. And, 640, That he
underftood himfelf to' be bound in confcience,
and as an honeft man, to denude in Lord
Panmure’s favour, at any time his Lordihip
thould afk it of him.

Mr Wallace objeéted, That, having taken
the oath which the law had appointed as the
telt of a nominal and fiftitious qualification,
no other oath could now be put to him, or
other mode of invefligation followed, nor
could he be afterwards bound to anfwer in-
terrogatories, in confequence of which he
might be indicted for perjury; and that the

court of fefion, being only a court of review
in queftions of enrolment, they could not
take under their confideration evidence
which had not been laid before the free
holders, and far lefs adminifter any oath
which the frecholders could not adminifter.
To this it was anfwered, That although, by
the oath preferibed in the aét of George 1L

a new and fummary method of dilcovering
fctitious qual ﬁcatxons, without the neceflity

of
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of reforting to tedious and expenfive pro-
ceedings at law, was introduced, yet the fta-
tute did not mean to ena&, that it fthould be
the only mode of inveftigation, or to take a-
way the rules of proceeding by fpecial in-
terrogatories ; that it could not be ronfidered
as an oath of reference to a party, but was
an oath merely of opinion, and, therefore,
no anfwer that might be made to the inter-
rogatories could ever infer the crime or pe-

nalties of perjury; that, although it might
be doubted how far the freeholders, whofe

powers were derived from particular and ex-
prels ftatutes, could put fuch fpecial interro-
gatories; yet, as it was clearly the intention
of the legiflature to put an end to all nomj-
nal and fikitious qualifications, fo, when-

ever the powers given to inferior courts were
defeclive, it was neceflary to have recourfe
to the court of feffion, whofe jurifdiction was

ample and extenlive; and that the queftions
propoled to be put tended to fix certain po-
litions in law, of which that court were the
only judges,

Q4 The
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The court found it competent to put the -
ath; and Mr Wallace having declined to
anfwer, they hcld him as confefled upon the
points referred to him; and found that the

efiate upon which he had been cnrolled was
not a real eftate in his perfon, for his own

ufe and benehit, but that his rights thereto
were nominal and fi¢titious, created in or-

=r to entitle him to vote at the enluing e-
leGion 3 and, therefore, ordered his name to
be ftruck out of the roll %,

Mr Rofs of Inverchafly was enrolled as a
frecholder of the county of Cromarty, at the
Michaclmas meeting 1760, upon a wadfet
of a fuperiority that entitled him only to a
feu-duty of L. §: 10 : 0 Scots, and was re-
deemable at Whitlunday 1709, upon-pay-
ment of L. 180 Scots.

A complaint was preferred againit this en-
rolment; and, after certain objections had
been over-ruled, it was pleaded, that Mr
Rofs’s title was altogether nominal and fic-

titious

¥ 'gth March 1768, George Skene, and others, conira
David Wallace,
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titious 10 the conftrution of law; and, in e-
vidence of this objeltion, the following facts
were offered to be proved by his oath. 1m0,

That he was {olicited by Mr Pultney (one
of the candidates) to accept of the wadfet,
in order to create to him a freehold-qualifi-
cation, and that, as the {ole purpole of hisac-
cepting 1t was, to enable him to vote for that
gentleman at the enfuing eletion, fo he un-
derftood that it was only given with that
view. 2do, That he had no previous treaty
with M‘Leod of Cadboll, {the granter of the
wadfet), either with refpet to the particular
lands to be wadfetted to him, or with regard -
to the wadfet-fum or the term of redemp-
tion.  3ti0, That he neither paid nor gave
fecurity for the wadfet-fum;-or, if any fecu-
rity had been granted, 1t was previouily con-
certed, or at lealt he was made to under-
ftand, that no demand was to be made upon

him, either for principal or intereft, and that,
upon his renouncing the wadfet, fuch fecu-
rity would be delivered up. 4f0, That the
expence of making out the conveyance, and
expeding and recording his infeftment, was

defray'ed
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defrayed by Mr Pultney, or others by his
orders, and that thele rights never were de-

livered to Mr Rofs. And, /affly, That the
cﬁpence of defending againft the complaint
was likewile defrayed by Mr Pultney, by
whofe agent and doers the whole was mana-
ved, and that Mr Rofs neither had paid, nor

cenfidered himfelf as liable 1n payment of

any part of that expence.
It was alfo further objected, that Mr Rofs’s

title could not be confidered as a wadfet:
That a wadfet was defined to be ¢ anight, by
* which lands or other heritable {ubjects
‘ were 1mpignorated by the proprietor to his
¢ creditor, 1n {ecurity of his debt;’ that this
defcription would not apply, where no mo-
ney was advanced at the time of receiving
the right, as, in that cafe, there could be no
impignoration ; and, therefore, laying the
objection of nominal and ficitious out of the
queftion, there was here a {eparate objetion,
that Mr Rofs was not a proper wadfetter in

terms of the act 1681.
Mr Rofs was appointed to depofe upon
the fa@s referred to his oath, but declined
G
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to do fo; upon which the court pronounced
an interlocutor {imilar to that in the cafe of
Wallace above mentioned.

1 have chofen to give thefe two inflances
out of many fimilar ones, becaufe both judge-

ments were appealed from, and reverfed in
the houfe of lords *; and the reader may

have am opportunity of looking into the

priated cafes. It is not to be fuppofed, that
the court of {effion will again follow the fame
mode of procedure ; and, therefore, until
lome new regulation be introduced by the
legiflature, there can be no check againft no-
minal and fiitious qualifications, created or
relerved to ferve a particular purpofe, other
than the oath prefcribed by the ftatute of
the 7th of George IL. which muft be put up-

on

* gth May 1770, Another reverfal took place the
fame day, in the cafe of John Johnfton, Efq; who, after
anfwering {pecial interrogatories put to him by the court
of fefion, was ordered to be firuck off the roll, the court
having found it proved, that his eflate was not a real e-
fate in his perfon, for his own ufe and benefit, but that
his rights and titles thereto were nominal and fiditious,
created in order to gnablc him to vote at the enﬁz_ing

ele@ion.,
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on the requeft of any frecholder prefent, ei-
ther at a Michaelmas meeting, or a meeting
for election.

S EC T T O N L

Of ceriain Circumflances wndependent of the
Title, which difable Perfons from being
admitted wpon the Roll of Freeholders, o
Sfrom weting in the Eleclion of Commujfion-

ers from Shires.

AVING ftated the qualifications re-
quired by law to entitle a perfon to

be admitted to the freeholders roll, {o far
as refpelts the title upon which the claim
tor enrolment 1s entered; I thall next confi-
der, whether there are any other requifites,
and what circumftances will difable thofe
who are infeft and in pofleflion of lands of
forty fhillings of old extent, or L. 400 of
valued rent, holding of the king or prince,
from being put upon the roll, or from the pri-

vilege of voting, although already admitted
to 1t,

In
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In the firft place, it is neceflary, that thofe
who claim to be admitted to the roll be of
full age.  Minority is mentioned in the a&
1681, as a fufficient objetion to a perfon’s
votng in an eletion ; and, by the ftatute
1707, ¢. 8. 1t is further provided, that none
thall be capable to ele@, or be eleCted, but
luch as are 21 years of age complete, Nei-
ther of thefe ftatutes do, however, exprefsly
prohibit a minor from being  enrolled,
Hence, at the Michaelmas meeting of free-
holders of the county of Cromarty held in
1765, Mr Gordon of N ewhall, who wanted
2 few months of o7 years, was enrolled un-
der a provifo, that he fhould not be entitled
0 vote in any queftion, until he thould be
of perfe@ age: But, upon a complaing to
the court of leflion, he was ordered to be
ftruck off the roll, although he had in the
mean time become of age, before the com-
plaint was determined *.

I formerly obferved, that 2 perfon who

was

December 1 765, MLeod of Cadboll contra Gora
don of Newhall.
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was under tutory or guardianthip as fatuous,
could not be entitled to vote 1n the election

of a peer; and, for the fame reafon, it may
be concluded, that perfons in that unhappy

{ituation cannot be enrolled as frecholders.
I fee no reafon, however, why one who is

under an interdi€tion, either legal or volun-
tary, fhould be excluced from that privi-
lege; and though, by a {pecial Hatute, thofe
who have obtained prote@ions from the di-
ligence of creditors are excluded, during
the currency of fuch prote&tions, from vo-
ting in the eleftion of a member of parlia-
ment, there is no fuch enaétment againit per-
fons who are 1nterdicted.

Papifls are alfo exprefsly excluded from
the right of voting, and therefore ought not
to be admitted to the roll; and, if any per-
fon who ftands upon it, and is fufpected of
Popery, fhall refufe to take the formula pre-
feribed by the a& of King William, and a-
bove inferted, he thereby becomes mcapable

to eledt, or be eleGted *

The

# 1707, ¢. 8. I doubt, however, if the frecholders can

curn a perfon off the roll, upon his refofing to take the
formula.
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The eldeft fons of peers, though infeft in
lands holding of the crown of the extent and
valuation required by law, are hikewie in-
capable of elefting, or being ele¢ted. For
this we have no ftatutory ena&tment of the
legiflature, but it is perfetly confiftent with
the conftitution of the old Scotch parliament.
Being heirs to their fathers honours and dig-
" nities, they were not looked upon as com-
moners; and, in antient times, they were
even allowed to {it and vote as proxies for
abfent peers ¥ ; and as the a&t 1707, cap. 8.
declared, that none fthould be capable to e~

let, or be eleCted as reprefentatives, either
of thires or boroughs in Scotland, but thofe

who

formula. No fuch power is given them by the ftatutes
and it may be thought fufficient, that this teft of his reli-
gious profefllon can be put to him every time he attends,
and claims to vote. He who refufes to take the oath of
abjuration, is difabled from voring at that meeting where
it i+ tendered to him, but he cannot on that account be
firuck off the roll. A diferent rule, indeed, takes place,
when one refufes to take the trult-oath, preferibed by the
at of the 5th of George II. and with reafon too; becaule
fuch refufal clearly implies an acknowledgement of a de-
tedt in his title.

* Spottifwood’s Law of Ele&tions, p.20.
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who were entitled to that privilege by the
laws and conthitntion of Scotland, they werc

thereby effetually debarred from having
any voice 1n the elettion of the forty-five
commoners to be returned from that part of
the united kingdom to the Britith parlia-
ment ; and a declaration to that purpofe was
accordingly made, by a refolution of the
houfe of commons in the parliament of

Great Britain held in the year 1708 *, They

may

* Two refolutions of the Scotch parliament, upon this
head, are extant in the records. The firlt is as follows:
¢ Bdinburgh, the 23d of April 1685. Inrefped the Vit
¢ count of Tarbat’s eldeft {fon was clected one of the com-
¢ miffioners for the fhire of Rofs, by reafon that his fatheris
¢ nobilitate, cannot now reprefent that fhire as oncof their
¢ commiflioners, warrant was given to the freeholders of
* that fhire to meet and eleé another perfon in his place.
The other refpeted a borough; and is thus exprefled:
¢ Edinburgh, 18th March 1689, 'The meeting of the e-
¢ ftates having heard the report of the committee for elec-
¢ tions, bearing, That, in the controverted election for the
‘ borough of Linfithgow, in favour of the Lord Living-
‘ ftene and William Higgins, it is the opinion of the com-
‘ mittce, that William Higgins’s commitlion ought to be
¢ preferred, firft, 1 regard of the Lord Livingltone’s
‘ meapacity to veprefent a borough, being the eldeft fon of
* a pecr; {econdly, in refpe@ William Higgins was more

| * legally
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may, however, be elefted from any county
or borough in England, no fuch prohibition

R having

¢ legally and formally elected, by the plurality of votes of
¢ the burgefles ; they have approven, and approves the
¢ faid report in both heads thereof, and interpornes their
¢ authority thercto.” At the general eledion for the par-
liament held in 1708, peers eldelt fons were returned from
{feveral fhires and boroughs 1 Scotland.  Agaiuft thefe

returns petitions were preferred to the honie of commons;
and, in a petition {rom a number of the frecholders of
the county of Aberdeen, for which Lord Ha1do, the cld-
cft fon of the Eart of Aberdeen, had been cléded, it was
firongly urged, that the allewing a precedent of that kind
would not only render the {recholders fubfervient to the
nobility, but would likewife fenflibly afieét the very being
and conftitution of a Britith houfe of commons, by brinz-
ing the reprefentation for Scotland into the hunds of a
‘numerous and powertul pecrage.  Thele petitions. being
taken under the confideration of the houfe oi commons,
and a motion being made, and the queltion buing pa,
“ That the eldelt L ns of the peers of Scotiand were (-
¢ pable, by the laws of Scotiand at the time of the unien,
¢ to ele@, or be ele&ed, as commiflioners tor thires or bo-
¢ roughs to the parliament of Scotland: and, tierefors,
¢ by the treaty of union, arc capable to cledt, or bees
¢ le@ed, to reprefent any fhire or berough iu Seotlind,
¢ to fit  the houte of commons or Grent Britaing it
palled in the negative, Sec Journals ot the Hout: of Com-
mons, * Veneris 3° die Decembris, anno 7° Annae Reginae,
* 1708 And, for a more particular account of the de-
bate, fee Scott’s Hiftory of Scotlind, page 7.10.
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having ever taken placc in that part of the
united kingdom. Irith peers may likewife
be members of the houfe of commons,
in the Britith parliament, and may re-
prefent any county or borough m Great
Britain, if poflefled of the neceflary qualifi-
cations; for, though dignified with the high-
eil titles in Ireland, and entitled to {it in the
houlfc of lords cf that kingdom, they are here
only confidered as commoners.

The a&t of the 1gth of George 1L cap. 38,
which, as has already Deen obferved, de-
bars thofe peers from the privilege of voting,
who, within a year preceeding an cleftion,
have been twice prefent at divine {ervice in an
cpifcopal meeting, the paftor whereof has not
taken the oaths to government, and does not
pray for the king by name, and for the
royal family, according to the liturgy of the
churchof England,does in like manner apply
to the eletors of commiflioners from fhires.
It is competent to any candidate, or member

of the mecting for elettion, to make an ob-
jection on that head, and to prove it, cither

by one witnefs, or by the oath of the perlon

objelted
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objelted to; and, if he refufe to depofe,
when the oath is tendered to him by the
preies or clerk of the meeting, ke is there-
by effeually difabled, either from vollng
or being eleGted.

By the a& of the 2d of Gcorge II. cap.
24. 1t 1s declared, That no perfon convicted
of wilful and corrupt perjury fhall be ca-
pable of voting in the ele@icn of a member
to ferve in parliament.

The fame act likewife provides, that -
very perfon who afks, receives, or tales any
moncy or reward, by way of gift, loan, or
otherwile, or agrees or contrads for any mo-
ney, gift, ofhce, employment, or other e
ward whatfoever, "to give his vote, or to re
tufe or forbear to give his vote, in

any e-
ament,
or who, by himfelf, or any perfcn em ployed

by him, doth, or fhall, by any gift or re-
ward, or by any promife, agreement, o fo-
curity for any gift or reward, corrupt, or
procure any perfon to give his vote, or for-
bear to give his vote, in {uch clections, {hall,
for every fuch offence, forfeit the fum of

Rz L. 500

leCtion of a member to ferve in parl;
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L. 500 of lawful money of Great Eritain, to
be recovered, together with {ull cofts of fuit,
by fummary action or complamt before the
court of f-flion, or by profecution before
the court of jufliciary ; and, from and after
judgement obtained againit bim in {uch fum-
mary ation or profecution, or his being o-
therwife lawfully conviéted thereof, {hall for
ever be difabled to vote in the eleCtion of
any member to lerve in parliament, and
fhall alfo be difabled to hold, exercife, or en-
joy any ofiice or franchife, to which he then
fhall, or at any time afterwards may, be en-
titled, as a member of any city, borough,

town-corporate, or cinque-port, as if he were
naturally dead *,

This

% To check fuch pradtices, and to promote the difco-
very thereof, this ftatute further enas, ¢ That, if any per-
< fon offending againft this ac fhall, within the fpace of

< twelve months after fuch cle@ion as aforefaid, difcover
¢ any other perfon or perfons offending againft this a&,
¢ {o that fuch perfon or perfons, fo difcovered, be there-
¢ ypon convicted, fuch perfon fo difcovering, and not ha- .
¢ ving been betore that time convidted of any offence 2-

¢ gainft this a&, fhall be indemnified and difcharged from
¢ gl!
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This ftatute allows the profecution for the
penalty to be brought either betore the court
of feflion or before the court of jutticiary.
The forms of procedure commonly obferved
in thefe courts differ moit materially in this
refpect: In the former, the intervention of
juries 1s unknown ; whereas, In the latter,
no perfon can be condemned until a jury
has found him guilty of the charge brought
againft him, or, at leaft, has found the fads
contained in fuch charge proved. It 1s like-
wile an ettablithed pradtice 1 the court of
jufticiary, that, along with the indiCtmeat,
the perfon accufed of a crime receives a hit
of the witnefles by whom the profecutor

propofes to prove the facts {et forth in that
indi&tment, and a lift of any writings that

are to be produced in evidence agamit him.
But no fuch practice prevails in the court of
fefion, except in trials of forgery, where

that court exercifes a proper criminal jurii-

¢ all penalties and difabilities, which he Jhall thea have
¢ incurred, by any offence againft this a&’ By the lafl
clanfe of the [tatute, any profecution muff be com-
menced within two years.



262 Of Commyffioners from Shires.

diflion, and may infli¢t any punithment, but
death. In complaints for recovering the ordi-
nary penalties inflicted by the {everal {tatutes
relattve to matters of eleCtion, which are at-
tended only with pecuniary confequences,
there 1s furely no reafon for the court of fef-
iton’s departing from their common proce-
dure; but it may, perhaps, be thcught, that,
in profecutions founded upon this Ratute,
which impoles not only a heavy pecumary
finc, but alfo difqualifications and disfran-
chifements, a greater degree of nicety fhould
be obferved. It was accordingly objected to
a complaint brought before the court of {ef-
{ion, that, along with it, there fhould have
TLeen exhibited a lift of the witnefles, and of
the writings propofed to be produced, as e-
vidence on the part of the complaner; and
in {upport of this plea it was maintained,
that, as that form muft have been obferved,
it the profecution had been brought before

the court of jufticiary, fo the ftatute, by giving
the profecutor his choice of reforting either
to that court or the court of feffion, could
not mean to put it in his power to make the

congition
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o

condition of the perfon complained of, ci-
ther better or worfe, by bringing it before
the one court rather than the other: more

cipecially, as the aftion was altogether po-
pular, and might be infifted in by any per-

fon whatever. But this objetion the court
had no manner of difhiculty to repel *.

R 4 SLEC-

* July 1968, Major General Irwin ecatra John A-
dam of Maryburgh. The merits of this compluint were
curtous. Three candidates had appeared for the county
of Kinrofs, viz. General Irwin, Captain Bain, and My
Robert Adamy and the General, in his complaint, alled-
red, that an agreement had been made between Captain
Bain, and Mefl. John and Robert Adam, whereby they
were to grant bond to Captain Bain for a certain fum of
money, and Captain Bain, on the other hand, was to
grant an obligation, binding and obliging himfelf to give
his own vote and interelt, and to procure the votes of all
his friends, for one or other of the Mell Adam to be
mewmber for the county at the enfuing gencral Jeion;
and that, although Captain Bain was not prefent at the
eledtion umfelt, his friends did accordingly coneur, in vo-
ting for Mr Robert Adam, in purfuance of the agree-
ment. To this it was anfivered, that, fuppofing the fuds
to be true, they were not {uflicient to found a complaint
upon the ftatute; for that, as the bribe was fuid to have
been given to Captain Dain, in order to procure his vote,
the ftipulation did not take effedt, a5 he did not attend the
cledtion;



$ECTION 1V

OF the Alterations tn the Circumfiances of ¢

Freeholder, fufficient to authorife the z‘m e
g hun off the Roll.

B T has been already mentioned, that, when
E no complaint 15 entered againit an en-
rolment within four calendar months, the
perfon fo enrolled rauft continue upon the
rell, until an alteration of his circumftances
happen, which {hall be allowed by the free-
holders, at a fublequent Michaelmas meet-

ing,

elcction; that although the other freeholders voted
for Mr Adam, it was not fo much as alledged, that they

were parties to the corrupt agreement charged in the
complaint; and that, even admitting the votes of fome of
them to have been ﬁracured by the influence of Captain
Bain, that could never be confidered as corruption on their
part, thers being nothing in Iaw to hinder a perfon from
giving an honeft and a fair vote at an ele@ion, though
he may be prevailed on to vote by the folicitation or in-
terpofition of 2 friend who as to receive a good deed or
reward for ufing his intereft with him. The court gave
10 judgement upon this defence, but allowed a proof be-

fore anfwer; and the complaint was foon after dropt.
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g, or meeeting for eledtion, as a fufficient
caufe for ftriking him out, It will therefore
be proper to confider, what alteration of cir-
cumitances ought to be held as a fufficient

caufe for the freeholders exercifing fuch
pOwWer.

By an alteration of circumftances, the law
underftands an alteration of that right or ti-

tle 10 refpe of which a freeholder has been
enrolled.

Suppofing, therefore, that a perfon has
been enrolled upon an eflate, which he held

both 1n property and fuperiority, but that,
after his enrolment, he parts with the pro-
perty or dommum utile, by granting a feu- |
charter to another; this is no doubt an alte-
ration of circumftances; but it is not an gl-

teration of the title upon which he was en-
olled, a bare fuperiority being fufficient for
that purpofe, and his right to fuch {uperiori-
ty ftill remaining upon its original footing,

Suppofing, again, that a perfon, in the
view of making an alteration of his family-
lettlements, thall refign his whole eftate (in

yelpect of which he had been tormerly en-
| rolled)
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rolled) in the hands of the crown, for the
purpofe of obtamning a new charter, can he
continue upon the roll ? or, muft he be ftruck
off, and become incapable of being re-ad-

mitted, till a year after the regiftration of
the infeftment he takes upon this new char-
ter? There is no doubt, in that cafe, an al-
teration of his title; but ftill his claim to the
privilege of a frecholder is as juftly founded
as ever.  He 1s infeft, and in pofleflion of

the very fame lands upon which he was o-
riginally enrolled; and it certainly was not

in the view of the legiflature to put im-
proper hardfhips upon freeholders, but only
to order thofe to be ftruck off, who had no
longer a juft title to continue 1n that charac-
ter.  An obje&tion, founded upon an altera-
tion of circumitances of that kind, ought
therefore to meet with no regard. Such
frecholders muft, however, take care to be
infeft as {oon as poflible; for, if an objec-
tion be regularly lodged againft them, and
they neglet to complete their new titles by
infeftment before the Michaelmas meeting,

they may with juftice be firuck off, as want-
ing
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ing one of the fundamental qualifications of
a right to be upon the roll.

It appears to be a queftion of more diffi-
culty, Whether one, who has been enrolled
in refpect of the whole eftate he enjoys with-

in a county, can continue upon the roll, af-
ter alienating part of that eftate to another,

either by a real fale, or with a view to grant
to his difponee a frechold-qualification ? It
will, however, be held {ufficient to prote&t
him from being ftruck off, if he can thow
that he fhll retains to himfelf a fufficient
freehold-qualification, that is, fuch as would
have entitled him to be enrolled upon a new
claim,

A remarkable inftance occurred in the
county of Cromarty in 176 5. MtLeod of
Cadboll flood enrolled as a frecholder upon
his whole eltate holding of the crown in that
county, which was valued in the cefs-books
at L. 1361 : 10: 0. In the view of crea-
ting freehold-qualifications to fome of his
friends, he obtained a divifion of his cumulo
valuation amongflt the different farms or
parcels of which his eftate was compofed ;

after
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after which, he granted a feu of the whole,
in order to feparate the {uperiority from the
property.  This being done, he obtained a
new charter, and granted wadlets of the {u-

periority of particular parts of his eftate to
fome, and conveyances of other parts of it
to others of his friends in liferent, and to
him{elf in fee, the lands of which he thus
retained the fee appearing, from the divi-
{ion of his cumulo valuation, to amount to
L. 532 :6: 4. An objeftion being lodged
in due time, Mr M‘Leod was firuck off the
roll at the Michaelmas meeting 1765, But,
upon a complaint, the court of feffion found,
that he had referved the fee of lands fufficis

ent to entitle him to remain upon it, and
granted warrant for his being replaced, as
far of the lands contained in his titles *,

5 E C-

% 1=th January 1966, M¢Leod of Cadboll contre Sir
john Gordon; aftirmed in the houfe of lords March
1766. In this cafe, it did not appear that Mr M¢Leod
had produced evidence to the meeting of the frecholders,
that he had retained a freehold-qualification: but as he
infiructed that fa@ under the complaint before the court

of feflion, 1t was held f{ufficient to entitle him to be re-
placed on the roll,



S ECTION vV

Of the Perfons entitled to be elefed Comimny/-~

Jioners to  Parliament Jrom  Shires gp
Stewartries i Scotland.

AVING already fhown who have aright

to vote in the eletion of commiffiop-
ers from fhires, it now falls to be confidered

what perfons are entitled to be ele@ed.

It 1s a general rule, that none can be e-
leCted, who cannot ele&t. But this notyvith-

ftanding, a county may happen, for 3 time,
to be reprefented by 2 oerfon who is not
himfelf entitled to vote in an election for

fuch county, This may appear, at firft
fight, a fingular notion ; a moment’s atten-
tion will, however, thow thar it 1S well

founded. Let us fuppofe that a perfon js e
leGted to reprefent a county who has no o

ther intereft in it but 4 propar wadfet, and
that, during the continuance of the par-

Lament,
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liament, a declarator of redemption is ob-
tained againft him, or that he grants a
voluntary renunciation of the wadfet.  Let
us, in like manner, {uppofe, that a per-
fon who ftands upon the roll as a pro-
prietor of lands is elefted, and that, during
the courfe of that parliament, he fells thefc
lands, or that they are evited from him,
and found to belong to another. In eithes
of thefe cafes, there arifes an alteration of
circumftances fufficient to authorife the free-
holders to firike him off the roll, or to found

a complaint, at the {uit of an objeGor; if the
frecholders refufe to do fo. He will ftill,

however, continue to reprefent the county
till the conclufion of the parliament, Nor

15 1t in the power, either of the freeholders,
or of any f{uperior court, to turn him out.

Many {imilar cafes might be figured ; but the

above are {uflicient to thew, that, though no
perfon can be duly elected who 1s not enrol-

led as having a proper qualification within
a county; yet iuch county may, for a time,
be reprefented by one who 15 ftruck off the

roll,
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oll, and 1s poflefled of no qualification
whatever.

But, although none can be ele@ed but
thole who can ele@, many can ele&, who
cannot be eleCed.

By the ftatute, 6to Annae, cap. 7. § 30.
it was enated, that every perfon difabled
to be cleted, or to fit or vote in the houfe
of commons of any parliament of England,
fhould be difabled to be ele@ed, or to {it or

vote 1 the houfe of commons of any par-
llament of Great Britain. It becomes, there-
fore, neceflary to confider who were difabled
by the laws in force in England at that
time, as well as the new regulations that

have been made in this refpedt by fubfe-
quent Briufh flatutes. |
Aliens never could be cleted members of
parliament, not heing the King’s liege-fub-
jefts 5 and, by the flatute 12th and s 3th
of William III. cap. 2. it was exprefsly

enaCted, that, after the limitation of the

crown to the Princefs Sophia and her heirs
thouid take place, no perfon born out of the
kingdoms of England, Scotland, or Ire-

land,
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land, or the dominions thereto belonging,
(although naturalized and made a denizen,
except fuch as are born of Englith parcnts,)
fhould be capable to be a member of either
houfe of parliament ¥, -
None of the twelve judges of Englund
can be chofen, becaule they fit as affiftants,
to give their advice when called for in the
houfe of lords T; and, by a Britith ftatute ,
no judge of the court of {eflion or jufliciary,
or baron of the court of exchequer; 1n Scot-

land, can be eleGed |
The clergy, though entitled to vote when
poflefled of frecholds, are likewife incapable

of being clected § The reafon ufually gi-
ven for this 1n England 1s, that they it in

the convocation ; and I have already had oc-
caflion

* This ena&ment feems to have been made in order to

prevent the influence of foreigners when a foreign faauly
fhould come to fucceed tothe crown.

1 Coke,4th Inft. p. 47.

{ 4th George IL cap. 16. § 4.

i Since that aé paffed, we had an inflance of ajudge of

the court of feflion refigning his gowa in order to get?
{eat in parliament,

§ Coie, 4thInft. p. 48.
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calion to take notice of an a&t of the Scotch
parliament, in the time of James VI ¥, by
which it was enalted, that no minifter of the
golpel thould accept, ufe, or adminifter any
place of judicature, in whatever caufe, civil
Or criminal,

Sheriffs of counties, and mayors and bai-
hff's of boroughs in England, cannot be elect-
ed 1n their refpe@ive jurifdiCions, as being
themfelves returning officers T And, by
the alt of the 21f} of George ILL c. 19. no
theriff-depute can be eleqied for any county

or borough in Scotland. Indeed, by the form
of the writ uled before that ftatute, no
fheriff could be elected in Scotland ; and
Fountainhall mentions a controverted elec-
tion in the Scotch parliament in 1686, where
it was objeCted, that the ﬂfcriﬁ?—deputc had
no right to vote; vol, . P: 413.  Provofts
or bailies of boroughs may be elected ; for,
w Scotland, they are not returning-offi-
CCr'S,

S By

¥ 1584, C. 133,
T Hale of parliament 114,
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By different {tatutes, none of the perfons
concerncd in the management of any duties
or taxes, impofed fince the year 1692 (ex-
cept the commiflioners of the treafury) nor
commiflioners of prizes, fick or wounded,
tranfports, wine-licences, navy and victualling
otlices, {ecretaries or receivers of prizes, com-
ptrollers of the army-accompts, agents for re-
giments, governors of plantations and their
deputics, officers of Minorca or Gibraltar,

officers of the cxafc and cuftoms, clerks or

eputies in the feveral ofhices of the trealury,
exchequer, navy, victualhng, admiralty, pay
of the army or navy, fecretarics of ftate, falt,
ftamps, appeals, wine licences, hackney-
cnaches, hawkers and pedlars, nor any per-
cns that hold any new office under the
crown, crected fince 1705, are capable of

being eleted ™.
Tt is in like manner enated, that no per-
fon having a penfion from the crown, either

during

¥ cth Wiiliam and Mary, cap. 7. b 57 11th and sath
William IIT cap, 2. § 150. ¢t feqq. 1zth and 13th
William 111 cap. to. § 39. et feqq.  Gto Annae; cap. 7.
§ ct feqq. ysth George I1. cap. 22.
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during pleafure, or for any term of years,
thall be capable of heing eleGed; and that
any perfon having fuch penfion, who fhall
picfume to fit or vote in the houfe of com-
mons, inall forfeit L. 20 for every day he
thall {o {it er vete, to any perfon who {hall
fuc for the fame in any of Lis Majefty’s
courts i Weltminfter-hall *, All thofe who,
atter being chofen members of the houfe of
commons, accept of any office of profit from
the crown (except officers of the army or

vy getting NEW cmnmifﬁons) do likewfe
vacate therr leats in parliament, and writs are
iflued for new eleGions, as ifthey were natu~
rally dead ; but, unlefs the offices accepted

by them be of that nature as to difqualify
them altogether, they may be re-ele@ed T
In the writs which were iflued for the

Englith parliament, holden at Coventry in
the 6th of Henry IV, a prohibition was in-
lerted againft clefting any man of the law.
This, however, was unconftitutional; and
as tlus parliament did,- on that account, get

D 2 the

* 1t George L cap. 56, 1 Gto Annae, cap. 7,
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the name of Parliameniun Indoétum, o
Sir Edward Colee obferves, that there was
not one good law made in it *,

in England, it is likewife necefiary that
every knight of the fhire have a clear eftate,
ot frechold or copy-hold, to the value of
L. 600 per aunum, and every citizen and bur-
gels to the value of L. 300, except the
eldeft fons of peers, and of perfons who are
themfelves qualitied to be knights of fhires,

and the members for the two univerfities T,
But the ftatutes introducing  thefe quali-
fications are declared not to extend to
Scotland.

In order to prevent bribery and undue in-
tluence, it was enadted, by the a& of the
7th William II1. cap. 4. that no candidate,
after the ordering or luing the writ for e-
lection, thould, by himfelf, o by any other
means for his behoof, give any money,
meat, drink, catcrtainment or provilion, to
his cleCors, or promife to give any prefent,
gift, reward, or cntertainment, cither to par-
- ticular

* ath Init 48.

T gth Anmac,cap. 5. 4ad George II. cap. zc.
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ticular perfons, or to any county, city, town,
or place, in order to his being eleGted ; and

that all perfons offending in that refpet
{hould be difabled and incapacitated to fit in

parliament for fuch county, city, town, or

place, in confequence of fuch ele@ion. This
ftatute was wilely calculated to refirain 2

moft pernicious prattice ; but cvery day’s
cxperience thews, that litte regard is Pﬂid
to the putting it in execution.

S ECTION VI

Of the Mode of Procedm*q it the Eleion of

Cominffioners to Parligmens Jrot the Shires
e Scotland,

‘O W foon a parliament s fummoned,

- the Lord Chancelior fends his war-
rant to the clerk of the crown, for iffuing
Writs to the theriff of Cvery county, for the
eleltion of the member 1o ferve for fuch

N 3 county 3
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county *; and, by the a& 1681, cap. 21. the
therifls arc empowered to appoint the diet
for

* In the cafe of a vacancy happening during the fit-
ting of parliament, the warrant to the clerk of the crown
15 given by the fpeaker of the houfe of commons, by or-
der of the houfe. When the Earl of Shaftefbury was
chancellor, 1n the reign of Charles II. he aflumed the
power of iituing writs, while the parliament was pro-
rogued, for electing perfons to fill up vacancies in the
houfc of commons. Of this the commons loudly com-
plained, when the parliament met ;- upon which the king
declared, ¢« That Tic had given order to the Lord Chan-
¢ cellor to fend out writs for the betier fupply of their
“ houfe, having feen precedents for it; but, if any feruple
¢ or queftion did arife about it, he left it ta the houfe to de-
‘ bate as foon as they could.” The matter was according-
ly taken under confideration the very next day; when the
comrncns voted thefe writs and returns irregular, and ex-
pelled the members who had been ele@ed in confequence
of them, It was fuppofed, at that time, that, if the crown
could iffae writs {or filling up vacancies in parliament, it
would be cafy for the minifters to get fuch members re-
turned as they pleafed ; and we are indeed informed, that
thofe who had been returned upon that occafion were all
of them creatures of the court; Rapin, vol. IL. p. 66g.
But, a- the fpeaker could only give a warrant to the
clerk of the crown during the fitiing of parhament, which
wias nio doubt an inconvenience, a remedy was ntroduced
by the a& of the 1oth of his prefent Majelty, cap. 41.
which enaéted, that, from and after the end of the then

feflion
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for eleftion. It muft, however, be at leaft
twelve days before the meeting of par.ia=

ment, and muit be publifhed at the head-ho-
rough of the fhire npon a market-day, be-
twixt ten and twelve ot the forenoon, and at
each pariih-church on the Sunday imme-

S 4 diately

feflion of parliament, it [hould be lawful to the fpeaker,
during the recefs of parliament for more than twenty days,
whether by prorogation or adjournment, to iffue warrants
to the clerk of the crown, to muake out new writs for e-

le@ting members of the houfe of commons, in the room
of fuch as fhould happen to die during fuch recefs. But,

in order to entitle the fpeaker to grant fuch warrant, the
death of the member mull be certified to him, by a wri-
ting under the hands of two members of the houle, and

he mult infert in the London Gazette notice of fuch cor-
tificate fourtcen days before the warrant be iffued.  This
ftatute likewife declures, that the fpeaker thall have no au-
thority to iflue any fuch warrant, unlefs the return of the
writ, by virtue of which the deceafed member wis el=ed,
has been brought into the office of the clerk of the Crown,
hfteen days at leatt pefore the end of the fellion of parlia-
ment inmediaiely preceeding the death of fuch mem-
ber.

A copy of the writ to the theriff is to be found in the

Appendix, No. 5.
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diately after, three days at leaft before the
~diet {o appointed *,

The freeholders being affembled upon
the day fixed for the “ele@ion at the
head-borough of the thire, and in the fhe-
1fl’s ordinary court-room, the fheriff pro-
duces the writ, and reads it in prefence of
the meeting, to whom he likewife produces
cxecutions of the publication at the market-
crofs of the head-borough, and the feveral
parifh-churches.

This being done, the a& of the 2d of
Geo. IL. c. 24. mntituled, ¢ An a& for the more
 effeCtually preventing bribery and corrup-

¢ tion 1n the eleGion of members to {erve in

‘ parhament,” muft be read in prefence of
the meeting T; after which the theriff-clerk
produces

¥ 12mo Annae, ftat. 1. cap. 6. § 4. Forms of the in-
. timation made by the theriff, and of the publication there-
of, are to be found in the Appendix, No. 8. and G

+ This is ordered by the fullowing claufe of the ftatute :

¢ And, for the more efleCual obfervance of this a&, be
« it enadted, that all and every the fheriffs, mayors, bai.
¢ 1iffs, and other officers, to whom the execution of any
¢ writ or precept for clecting any member or members to

¢ ferve
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produces the book in which the roll of the
freeholders, and the minutes of their pro-
ceedings, are inferted, together with copies of
the oaths of allegiance and abjuration, and
i of the declaration of afturance, and a copy
§ of the truft-oath, preferibed by the a& of
| the 7th of George I, written op a 1oll of
parchment, in terms of that flarute.

| Thele preparatory {teps being finifhed, the
| theriff has no further concern in the mect-
ing. The commiflioner laft elefed, if pre-
| font, takes the chair, and adminifters the ogth
{ of allegiance, and the affurance to the free-
holders ; and likewife the oath of abjuration,

n

¢ lerve in parliament, fhall belong or appertain, {hall, and
‘are hereby required, at the time of fucl election, imme-
' diately after the reading of fuch writ or precept, read,
¢ or caufe to be read, openly before the ele@ors there af:
‘fembled, this prefent a&t, and every claufe therein cop-
‘tained; and the fame fhall alf openiy be read once ip
‘the year at the general quarter-feflions of the peace,
‘10 be holden next afier Lafter, for any county or city,
‘and at every ele€tion of the chicf magiftratc in any
' borough, town-corporate, or cinque-port; and at the
"@anual ele@ion of magiftrates and town-countellors fop

' every borough within that part of Great Britain called
VScotland.?
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in cale it be required to be put; after which,
he proceeds to call the roll, and afk the
votes for the choice of a prefes and clerk to
the meeting, having himielf ihe cafting or

decifive vote, in cafe of an equality. It the

commiffioner laft clected be ablent, the oaths
are adminiftered, and the roll called by the
therift-clerk; and, in that cafe, the cafting
vote belongs, as at the Michaelmas meetings,
to the frecholder prefent who laft reprefent-
ed the fhire in any former parliament ; if
none {uch be prefent, to the freeholder who
laft prefided at any meeting for eleCtion;
and, 1n his ablence, to the frecholder that lufl
prefided at any Michaelmas meeting ; and,
failing the attendance of all thoie, to the
frecholder prefent who ftands firlt upon the
roll .

To prevent abufes in the choice of pre-
fes and clerk, the law has declared, that, if
the commiflioner laft ele@ed, or, in his ab-
{ence, the fheniff-clerk, receive the vote of

any perlon who does not ftand upon the roll,
he

¥ 16to Gearge I1, cap. 11. § 13,
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he fhall, for every {uch offence, forfeit the
fum of L. 300 Sterling to every candidate
for the ofhce of prefes or clerk, refpe@ively,
for whom {fuch perfon fhall not have given
his vote, to be recovered by them or their

executors, by lummary complaint before the
court of {eflion, upon thirty days notice; or,
if he thall not call for, or refufe the vote of
any perfon whofe name is upon the roll, he
fhall forfeit the like fum to fuch perfon, to
be recovered by him or his executors in the
fame fummary manner %,

This 15 no doubt 2 moft falutary regula-
tion. It, however, requires to be a little bet-
ter explained, as many cafes can be figured,
where a judaical adherence to the letter of
the ftatuie might appear inconfifient with
that 1dea of juftice which the legiflature muft
be fuppoled to have had in view.

Let 1t be fuppofed, that two perfons ftand
upon the roll 1n virtue of the fame lands,
the one as liferenter, the other as fiar. Mufk

the commiihoner laft eleGed, or the theriff-

clerk,

# 16to Georgii IL, cap. 11, § 13,
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clerk, call both, and receive the votes of
brth in the eleéticn of preles and clerk?
1 the fatute is, mevery cale, to be judaical-
Iy interpreted, he will meur the penalty, if
he omit either the one or the other. But I
appreherd, that, as by other {tatutes, the
fiar can only vote in the abfence of the life-
renter,-no court would fubje& him for omit-
ting to call, or for refufing to receive the
vote of the fiar, if the liferenter were prefent,
and claimed his vote,

By the alt of the 2d of George IL. cap. 24.
thofe who have been convicted of bribery
and corruption, are for ever difabled frem
voting in an eleCtion of a member to ferve
in patliament. Suppoling that a perfon, fo

convifted, ftands upon the roll, Muft his
name be called, and his vote received ‘in the

choice of prefes and clerk? I apprehend, that
1t 1s not neceflary for the commiflioner laft
eleCted, or the fheriff-clerk, to do fo; and
that their omitting to call him, or refufing

to receive his vote, will not, upon a fair and

juft conftrution of the ftatute, {fubje& them
fo the penalty.

It
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It mult, however, be admitted, that, in e~
neral, the powers of the commiffioner Jaft
clected, or the theriff-clerk, in calling the
oll, are merely minifterial; and, though
they may {o far exercife their judgement, as
to leave out one whom the law has clearly
dilqualified, they cannot affume the power
of judging, whether a perfon ftands wrong-
tully upon the roll, and, upon that pretence,
refufe his vote in the choice of prefes and
clerk, however clearly it may appear, that

fuch perfon will fall to be firuck off, after

the meeting is properly conflituted.

Let 1t be fuppofed, that a perfon has been
carolled, although not a year infeft. The
freeholders did wrong in admitting him ;
but that wrong the perfon who calls the roll
has no power to remedy, His name muyft
therefore be called, and his vote received,
otherwife the penalty will be incurred.

Again, let it be fuppofed, that, by a judge-
ment of the coust of feffion, a perfon ftand-
ing upon the roll had been ordered to he
firack off; but that the {heriff-clerk, in
contempt of {uch order, had neglected, or
refufed
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refufed to do fo; Will the commiffioner 115
cleted be at liberty to refufe fuch perfon’s
vote, 1n the choice of prefes or clerk, of

muft he call him under the fan&ion of the
penalty? 1f exercife of judgement, in
cafe of this kind, Dbe denied to the commik
{ioner laft eletted, the election of the prefes,
and, of courle, the eleGion of the member
to {erve in parhiament, may be carried by the
voice of one, who, by a judgement of the

proper court, has been found to have no right
to a freehold-qualiﬁcaton “s but this is a
wrong, which [ apprehend the commiflioner
laft eleCted has no power to remedy, with-
out {ubjelting himfelf to the penalty. Hec
muft call every perfon who ftands upon the
roll produced by the fheriff-clerk, and is
not legally difqualified ; and if, by that
means, a candidate is chofen, who otheriwile

would

* Trmay be thought, that abufes of this kind will b
prevented by the fheriff-clerk’s being fubjetted to the pe-
nalty of L. 100 in the cvent of his not obeying the ordr
of the court of feffion; but penalties are often little re-
oarded, in a contcfted election, and may b: made eafy t0
the fheriff-clerk, by the candidate whofe intereft he mean
to {uppori by his trefpais.
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would have loft the clettion, the only reme-
dy lies i a petition to the houfe of com-
mons.  But, what will be the cafe, if] by
reafon of the ablence of the commiflioner
faft elected, the calling the roll {hall fall to
the province of the fheriff-clerk who has
negleCted to obey the order of the court of
leflion, and he fhall take it upon him to call
the name of the perfon whom he ought to
have firuck off ¢ It certainly ought to be no
exculetohim, that he has obeyed the flatute,

by calling none but thofe who ftand upon the
roll ; becaufe it was owing to his own mal-
verfation that fuch perfon did ftand upon it.
And though, perhaps, the letter of the law
may not exactly reach him, 1t would furely
be no great ftretch to find him liable in the
L. 300 penalty, for calling ‘one whom he

himfelf ought to have firuck oft.
A curious cafe happened in the county of

Mid-Lothian, at a meeting for eleGtion in

1744. 'The name of Sir James Stewart of
Goodtrees flood upon the roll 1742, which
was the one laft made up ; but there were

no minutes extant to (how, either the time
when
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when the perfons ftanding upon that roll had
been admitted to 1t, or the tiles upon which
they were enrolled. The prefent Sir james

Stewart appeared at the mecting, and claimed

a vote in the choice of prefles and clerk; but
the commiffioner laft eleCed being convin-
ced, from a variety of circumitances, that
the name of Sir James Stewart of Goodtrees,
flanding upon the roll 1742, was not de-
{eriptive of the prelent Sir James, but of his
father, whole name had been omitted to be
firack out upon his death, he refufed to re-
ceive Oir James’s vote. Sir James com-
“plained to the court of Seffion, and demand-
ed the flatutory penalty; but his complaint
vas difmiffed. 'This was certainly a juft de-
cifion; for, although the fame name was to
be found in the roll; yet the name of the
then Sir James Stewart did not ftand upon it;
and, if the commiflioner had called him and
received his vote, he would have fubjected

him{elf to the penalty infliCted by the firlt
part of this claule of the ftatute, for recci-

ving the vote of one who does not ftand upon
the roll.
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I thall mention another cafe of 2 moye [

cent date, which gave occafion to 4 great

deal of argument, Alexander Frafer of Cul-

duthill ftood upon the roll of freeholders of
the county of Cromarty, made up at Mi-

chaelinas 1 767, in virtue of feveral different
parcels of land, rated at I, 420 1 4 : 2 Scots

of valued rent, according to a decree of ;-
vifion, made by the commiffioners of fupply
in Oftober 1765, OF thel lands, there tyag
one parcel called Glenurquhart, which, by
the decree of divifion, was valued at
L. §7:18:8. Before the election, which
took place upon the 26th of April 1768, -
this decrec of divifion was fet afide by the
court of {eflion, in an a@ion 4t the {uit of Sj
John Gordon of [nvergordon, and Willjam
Gordon of Newhall, in which it was found,
that the lands of Glenurquhart were not en-
titled to any part of the cumuls valuation,
divided by the commiffioners of fupply. In
the courfe of this action, Mr Frafer had 44
mitted, that, if the purfuers fucceeded, he
would have a bad qualification, as his valu-
ation would be reduced under L. 400, But

T fhll,
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ftilly no order had been obtained for firiking

him off the roll, when the day of eleCtion
came. On the contrary, though it was one
of the conclufions of the purfuers action, that
it fhould be declared, that Mr Frafer was not

entitled to continue on the roll of freeholders,
the court found that conclufion incompetent.

It appeared, that, if Mr Frafer was allow-
ed a voice in the choice of prefes, his vote
would be decifive of the eletion, there being
only {ix frecholders in the intereft of Sir
John Gordon, and feven, including Mr Fra-

{er, in the intereft of Mr Pultney, the other
candidate. An extract of the decree of the

court of feffion being produced, Sir John
Gordon, who was the commuflioner laft elect-
ted, tendered to Mr Frafer the truft-oath pre-

fcribed by the at of the 7th George L. after

filling up, in the blank left in the beginning
of that oath, the defcription of his lands co-
pied verbatim from his clajm for enrolment,
which bore, not only the names of the {eve-
ral parcels of ‘which thefe lands were com-
pofed and their local fituation, but like-

mfe, that they flood. valued at upwards
-~ of
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of L. 400 Scots of valued rent, My
Frafer refufed to take the oath in thefe
terms; upon which Sir John Gordon at-
tempted to erafe his name out of the roll in
the theriff’s books, but was prevented by o-
thers of the frecholders, who took the book
from him. Sir John then produced an ex-
tract of the roll, and, after erafing Mr Fra-
{er’s name from that extract, called the voteg
of the other frecholders for the choice of
prefes and clerk. Upon this the two con-

tending parties feparated, and made each of
them feparate ele@ions, which occafioned a
variety of profecutions for (tatutory penal-
t1es. Among others, Mr Frafer of Culdu-
thill profecuted Sir John Gordon for L. 6oo,
on account of his not calling him in the c-
keCtion of the prefes and clerk ; and, i {up-
port of his complaint, infifted, 1m0, That,
as he flood 4e falto upon the roli, Sjp John
was bound to cal] him, how ill founded fo-
ever his qualification might be. And, 24p,

That, as the fole purpole of the truft-ath,
Was, to aicertain that the perfon whe claim-

£d a vote was really and truly proprietor of
T2 the
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thelandsunder which he fought that privilege,
anc that he didnothold them in truft for any

other per{on, nothing could be inferted in the
blankleftinthe beginning of the cath but the
names of the lands ; and that he was not o-
bliged to take it in the manner it was-ten-
dered to him, or {wear to the valuation. Sir
John: Gordon, on the other hand, contended,
10, That the {everal a&ts of parliament, re-
lative to eletions, muft be expounded by
each other, and no particular act imphatly
or hterally followed, when, by fo doing, o-
ther ftatutes, regulating the qualification of
eleCtors muft neceflarily be controlled : That
the law had exprelsly required L. 400 Scots
of valued rent to entitle one to vote as a free-

holder ; and that, as Mr Frafer’s valuation

was, by the decree of the court of feflion,
brought below that fum, he would have been
juftified in refuiing Mr Frafer’s vote, even
though he had taken the truft-oath as it was
tendered to him. And, 2do, That, as the
ftatute of the 7th of George 1. had left 1t a
moot point with what precife words the
blank in the truft-cath ought to be filled up,

it



Of Commuffianers from_ flires, 203

it muft have intended, that the perfon
with whom the adminiftering that oath vwag
intrufted thould be at liberty to infert fuch
words, adapted to the circumftances of the
cale, as might anfiver the intention of the
law, the principal object of which was, to
allow a vote only to thofe who, at the time,
were mnfeft and in pofleffion of lands liable

in public burdens at the rate of .. 400 of
valued rent; and that no better rule could

be followed for obtaining that end, than by
maintaining an  exa correfpondence be-
tween the oath and the claim for enrolment,
The court of {eflion found Sjr john Gordon
hiable in one penalty of L. 300, but affoilzied
quoad nltra®, What effe& Sir John’s not
calling Mr Frafer’s vote, .in the choice of

prefes and clerk, ought to have had in the
fubfequent fteps of the elecion, or upon the

merits of the return, will be afterwards con-

fidered. At prefent, T fhall only obferve,
that, according to the late judgement of the

houfe of lords, in the cafe of Archibald Duff
T 3 againft

* 19th November 1768, Frafer of Culduthill conira
Sir John Gordon,



204 Of Commaffoncrs from Shires,

againft Sir Ludovick Grant, and others, Sir
John Gordon had no authority to put the
truft-oath, in any fhape, before the ele&ion
of prefes and clerk.

The prefes and clerk being chofen, the
minutes of their eleGion muft be figned by
the commiflioner laft ele€ted, or, in his ab-
fence, by the theriff-clerk, and delivered o-
ver to the clerk appointed by the majority
of the meeting; and, if either of them ne-
glect or refufe to fign fuch minutes, and de-
liver them accordingly, or fign falfe minutes,
he forfeits L. 100 Sterling to the perfon

truly eleCted prefes, to be recovered by him,
or his executors, by a {fummary complaint
before the court of feflion #,

'This a& further declares, that it thall not
be lawtul for any number of freecholders to
feparate from the majority of the perfons
prefent who ftand upon the roll, and to fet
up any perfon as prefes and clerk, other than
thofe who fhall be chofen by the majority.
In order to inforce this rule, it is enacied,

that

* 16to Georgii IL cap. 11, § ks
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that thole who {eparate from the majority,
and fet up any other as prefles and clerk,

fhall forfeit L. 50 to the candidate who thall
be chofen by the majority from whom fuch
feparation 1s madc; and that any perfon
who prefumes to act as preles or clerk, with-
out being chofen by the majority, fhall for-
feit L. 200 to {uch candidate, to be recovered

in the {ame manner with the penalties al-
ready mentioned *,

The clerk cholen by the majority quali-
fies himfelf by taking the caths of allegiance

and abjuration, ‘and fubfcribing the affu-
rance; and, by the ftatute of the 16th of

T 4 George

* § 14, I have mentioned above, that, at the ele@ion
for the county of Cromarty in 1468, the two partics fe-

parated, upon Sir John Gordon’s refufing to call Mr Fra-
{fer of Culduthill’s vote in the choice of prefes and clerk,
and made {cparate ele®ttons., This produced mutual
ccmplaints upon this claufe of the ftatute ; but the court
found Sir fobn Gordon’s party in the wrong, and that
cach of them had incurred the penalty of L. go, on ac-
count of their having feparazed from the majority; and
that Mr MIntolh, whom they had fet up as prefes, had
forfeited L. 200 for a&ing in that-chara&ter; 1gth No-
vember 1708, Williun Pulteney, Efg; and others, cenira
Sir John Gordon, and others.
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George II. {o often referred to, he muft like.s
wife take the following oath, which the pre-
fes 1s required to adminifter *: ¢ 1 A. B. do
‘ folemnly {wear, That I have not, direflly
‘or mdirectly, by way of loan, or other
¢ device whatfoever, received any fum or
‘ fums of money, office, place, or employ-
‘ ment, gratuity or reward, or any bond,
¢ bill, or note, or any promife of any fum or
‘ fums of money, ofhce, place, employment,
¢ or gratuity what{oever, by myfelf, or any
‘ other, to my ulfe, or benefit, or advantage,
¢ to make any return at the prefent eleCtion
¢ of a member to ferve in parliament; and
¢ that I will return to the fheriff or fteward
¢ the perfon cleted by the majority of the
¢ freeholders upon the roll made up at this
¢ ele€tion, and who fhall be prefent and
¢ yote at this meeting. So help me God.’
The truft-oath 1s then put, if required by
- any one of the freecholders prefent ; and, if
any two of them demand it, the oath of
bribery, introduced by the a& of the 2d of

George

* § 37,
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George IL muft likewile be taken, before

voting for the member to ferve in parlia-
ment. This oath is as follows: ¢ T A. B. do
‘ fwear, (or, being one of the people called
‘Quakers, I A. B. do folemnly affirm)
“ I have not received, or had, by myfelf, or
“any perfon whatfoever in trufl for me, or
“for my ufe and benefit, directly or indi-
* reClly, any fum or fums of money, office,
‘ place, or employment, gift or reward, or
“any promife or fecurity for any money,
‘office, employment, or gift, in order to
“give my vote at this ele@ion, and that T
“ have not before been polled at this elec-
‘ tion ¥, |

The meeting being conftituted, by the e-
leClion of a prefes and clerk, the treeholders

proceed

* 2do Georgii IL cap. 24. § 1. Had this oath been
applicable only to clections of commillioners {rom thires
m Scotland, thefe laft words would have been unneces-
fary. But, asit is applicable to all ele@ions through Great
Britain, and as, in many counties of En gland, the number
of voters is fo very great, as to put 1t out of the power
of the prefiding officers to know them all, cither by their
names or by their faces, the addition was extremely pro-

per.
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proceed to adjuft the roll, in the fame man<
ner as they do at the Michaelmas meetings;
and a new roll being made up (a figned copy

or extratt whereof muft be delivered to the
theriff-clerk, to be recorded in the fherifi’s

books) the prefes calls that roll, and afks the
votes of thofe prefent who ftand upon 1t, for
the choice of the commifiioner to reprefent
the county in parliament, having himfelf
the cafting or decilive voice 1n cafe of an e-
quality *, |

We have already {feen, that {evere penal-
ties are impofed, to prevent undue pralices
in calling the roll for the choice of prefes
and clerk; and, to guard againft the like a-
bufes 1n the choice of the commiffioner, 1t is
ena&ed, that if, in fuch eleGion, the prefes
receive the vote of any perfon who does not
ftand upon the roll made up by the meet-
ing, he fhall, for every fuch offence, forfeit
L. 200 Sterling to any candidate for whom
fuch perfon fhall not have given his vote;
and that, if he do not call for, or refufe the

VOtC

% y16to Georgu IL capy 11, § 13
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vote of any perfon whofe name is upon that
roll, he fhall forfeit the like fum to the per-
{on who has not been called for, or whofe
vote-has been refufed, to be recovered i1 the
fame fummary way with the other penalties
impofed by the ftatute *,

The law does not require that the perfon
who 18 chofen commiflioner fhould be pre-
fent at the meeting for eletion; but, as the
truft-oath cannot be putto him in his ablence,
it 1s enacted, that, before taking his feat in
parliament, he fhall take that oath before the
Lord Steward of his Majefty’s houihold, or a-

ny perfon authorifed by Lim for that end ;
and that, if any member eleted in his abfence,

thall negle or reiufe to take fuch oath, his
clection fhall be void T.

The eleCtion being made, and the mi-
nutes being figned by the prefes and clerk of
the

* 10to Georgit, Il.cap. 11.§-13. I {hall her« wnention,
once for all, that, by the lalt claufe of :.i: .rztute, no
perfon can be made liable to any incaprony, difabily,
iorfeiture, or penalty thereby impoied, unlfs 2 profecus
tion be commenced within one year after fu:i: incayacity,
difability, forfeiture. or penalty, fhall be iucurred.

T 16to Georgii IL ¢, 11. § 10,
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the meeting, thefreeholders have nothing fur-
ther to do in the matter.} The reft of the buh-
nefs, which s purely minifterial, devolves, firft
upon the clerk of the meeting, and next up-
on the fheriff, whole province it is to return
the writ for eleftion to the crown-oflice in

chancery. The duty incumbent upon thefe
officers, and the forfeitures and penalties im-

pofed by the legiflature, in order to keep
them within the bounds of that duty, and to
prevent their abufing the powers committed
to them, fhall be explained in the next et
on.

S EC T 1 O N VIL

Of Returns by Clerks and Sheriffs.

HE reprefentatives of fhires, in the par-
liament of Scotland, received com-
mifiions dire&ly from the freeholders, whence
they got the name of Commiffioners. By the
a&t 1587, ¢. 114. thefe commifions muik
have been fealed and fubfcribed by at lealk
{ix of the barons; and, by a fubfequent fta-

tute 7597, ¢. 27. no barons were to be re-
ceived
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cerved in parliament, as commiffioners from
{hires, without producing fufficient comm;f.
fons, figned in a full convention of the free-
holders, and authenticated by the {ubfcription
of a great number of thofe who were prefent,
and by the fubfcription of the clerk to the
meeting, The eletions are now, however,
verified in a different manner, by the inter-
vention of minifterial officers, over whofe
condut the legiflature has been particularly
watchful.

The meeting of the freeholders being o-
ver, the clerk chofen by that meeting muft
immediately return to the fheriff the perfon
eletted by the majority in the manner above
ftated *; and, in cafe fuch clerk refufe Or ne-
glet to return the perfon o ele@ed, of re-

turn any other perfon to the theriff, he, for
every fuch offence, forfeits L, 500 fterling

to the candidate chofen by the majority. The
ike fine is alfo impofed upon every perfon

who prefumes to ac as clerk, tho’ not duly
eleted,

® 6to Annae, c. 6. d 5
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ele&ed, and returns any other than the per-
{foneleCted by the majority of the freeholders, *

At the general election 1741, the honour-
able Mr Hume Cambpell, and Sir John Sin-
clair of Longformacus, were candidates for
Berwick-thire, Mr Hume Campbell, as the

commiflioner laft eleGted, proceeded to call
the roll made up at the laft Michaelmas head-
court. But Sir John Sinclair gave in pro-
tefts againit eleven of the frecholders ftand-

ing upon that roll, {etting forth objections
againft their titles to vote, and infifting that
their names fhould not be called for the choice
of prefes and clerk.  On the other hand, Mr
Carre of Nifbet, who fupported Mr Hume
Campbell, protefted againft the votes of fif-
teen freeholders of Sir John Sinclair’s party.
Mr Hume Campbell called the roll for the
choice of prefes and clerk as it ftood, without
regarding the protefts on either fide. The
number of voters was fixty-fix, of whom

thirty-five voted for Sir Robert Pringle,
and James Pringle, the perfons fet up by

Mr

% amo Geo.IL ¢ 16 §; 16to Geo. IL ¢ 11. §. 16,
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Mr Hume Campbell to be prefes and clerk,
and thirty-one for Sir John Hume of Man-
derfton, and John Sinclair, who were fet up
for thele offices by the other party. Upon
this a feparation happened; each party pro-
ceeded to enrol and firike off {everal frechol-

ders, and each eleted a member, John
Sinclair, the clerk elected by the minority,

was profecuted, by Mr Hume Campbell; be-
fore the court of feflion, upon the aét of the

7th George II, ‘That court acquitted him ;

but their judgement was reverfed in the
houfe of lords, and he was found liable in the
ftatutory penalty of L. s§oo. The defence
for John Sinclair, which was fuftained in the
court of feflion, was founded upon the words
of the ftatute, by which the penalty was im-
pofed only upon thofe perfons who fhould
prefume to aét as clerks, though not duly e-
lected, and wilfully return to the {henff per-
“fons not duly eleted by the major part of the
meeting ; and Mr Sinclair endcavoured to
excufe himfelf upon this ground, that he
thought himfelf duly eleted clerk, and con-
fidered the merits of the eleltion to be with

the
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the perfon he had returned; and therefore
was not guilty of a wilful falle return. But

1

to this it was held to be a fufficient anfwer
in the houle of lords, that, as the whole
matter was tranfacted in Mr Sinclair’s own
prefence, and the attemptsof the feparating
frecholders were fo manifeftly illegal, that
there was no room for any pretence of igno-
rance or involuntary tranigreflion, he had
undoubtedly fubjeted him{elf to the penalty
of the ftatute.

The partiality of fheriffs is in like manner

guarded againft by {evere penaltics. Upon
production of a copy of the roll laft made up,

extratted and figned by the fhenft-clerk, and

of the original minutes of the eleCtion of
prefes and clerk, figned by the commiflioner

laft eleéted, or, in his abfence, by the theriff-
clerk, the fheriff muft annex to the writ the
return made by the clerk chofen by the ma-
jority of the freeholders ftanding upon the
roll {o produced to him; aad, if he fail to
annex {uch return to the writ, or annex to 1t
"a return made by any other perfon, preten-

ing tohe clerk totheelection, heforfeits L. 500
fterling
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~ Rerling for every fuch offence to the perfon
returned by the clerk, and chofen by the ma-

jority of the freeholders, to be recovered in
the {fame fummary manner, with the other
penalties or forfeitures unpofed by the fia-
tute *,

Befides thefe forfeitures, fheriffs and clerks
who are guilty of making falfe returns, are
liable to be otherwife punifhed, when the
matter is brought before the houfe of com-
mons. In the cafe of Berwickthire above
mentioned, the fheriff-depute accepted of
two different returns, one from the clerk
chofen by the majority, and another from
John Sinclair who was chofen by the mino-
rity of the frecholders ; and having annexed
both returns to the writ, the houfe of com-
mons not only ordered the return made by
the clerk chofen by the minonty to be taken
off the file, but likewife refolved, ¢ That Da-~
‘ vid Hume of Wedderburne, theriff-depute
‘ of the thire of Berwick, having accepted
“ and returned to the clerk of the crown in

U ¢ chan-

T 16to Geo. ILoc. 11, § 17
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¢ chancery, an indenture of return of a com-
‘ miflioner to ferve in this parliament for
¢ the fhire of Berwick, not being figned by
‘ the proper clerk, has a&ed arbitrarily and
¢ illegally, 1n dehance of the laws of the
¢ land, and the privilege of this houfe, and
¢ ordered, that the faid David Hume be, for
¢ his faid offence, taken into the cuftody of
¢ the ferjeant at arms attending this houfe *.
The law does not require, that the fubfe-
quent minutes of the frecholders, after the
meeting is conftituted by the election of a
prefes and clerk, be produced to the fherift.
e has no concern with the minutes of the
eleQtion of the member, and 1s bound to an-
nex the return made by the clerk, without
the privilege of inquiring, whether the
verfon {o returned was properly eleted or
not. Though one fhould be returned to
him who is totally difqualified, he muft an-
nex that return, provided 1t be made by the
clerk named by the majority of the free-
holders

+ Tournals of the houft of commons, Martis 1gno die
 Tanuarii, anno 150 Georgii 2d1 regis, 1741,
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holders flanding upon the roll laft made
up; he is a mere minifterial othcer; he has
no power to exercife his judgement, and
needs only eyes and honefly 1o teach him
his duty, and enable him to fulfill it.

Penal laws, impofing fines and punifh-
ment upon perfons guilty of f’tatf,ltory often-
ces, ought to be expreffed in the cleareft

and moft unambiguous terms, {o as to point
out, with the utmoft precifion, the duty of
minifterial officers, againft whom fuch fines
and punifhment dre levelled, in every poffi-
ble cale, and to remove every room for doubt,
whether or no they have been actually guil-
ty of the offences which fubjec them there-
to. " This, however, is not the cafle with the
claufe of the ftatute of the 16th of George
IL. which 1s now under canﬁderation; and
quéf’cions having arifen upon i, attended
with a good deal of nicety, and on which, it
15 believed, even lawvers have entertained
different opinions 3 I fhall give the reader a
fhort account of one cafe that occurred only
a few years ago.
' U2 I have
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1 have already had occalion to mention
part of the proceedings, at the election for
the county of Cromarty in April 1768, and
that Sir John Gordon, after the book in
which the roll laft made up was inferted had
been taken from him, to prevent his eraling
the name of Mr Frazer of Culduthill, produ-
ced an extra& of it, and erafed Mr Frafer’s
name out of that extradt, Sir John then
proceeded to call the votes for the choice of
prefes and clerk from that extract, Him-
felf and five others voted Mr Robert M‘In-
tofh to be prefes, and George Bean to be
clerk ; Mr Pultney and other five voted Mr
Pultney to be prefes, and Alexander M*‘Ken-
zie the theriff-clerk of the county to be clerk
to the meeting; and Mr Frafer not being
called, Sir John Gordon aflumed a cafting
or decifive vote, which he gave in favour of

Mr M¢Intofh and Mr Bean; after which, he,

in the fame character of commiffioner lait -
leGed, figned the minutes of their eleCtion,
and delivered them to Mr Bean. Upon this
Sir John’s party proceeded to the fteps of
cle@ion of the member to lerve in parlia-

ment,
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ment, and chofe him unanimoudly, My Pylt-
ney and his friends, though all called pon
by the prefes, except Mr Frafer, making no
anfwer. The other party were not, howe-
ver, 1dle fpe@ators of what was going on,
hor would they acquiefee in thefe proceed-
ings of Sir ]c;hn Gordon and his friends,
Having gone to another part of the room,
with the theriff’s book in which the roll Jaft
~made up was inferted, and having admitted
Mr Frafer, who likewife voted for My Pult~
ney to be prefes and Mr M<%Kenzie to be
clerk, a minute of their cleion was made
up, and figned by Mr M‘Kenzie, in the cha-

racter of theriff-clerk, and by the whole fe-
ven freeholders in Mr Pult 1ey’s intereft ; af-

ter which they proceeded to make an clece
tion of the member to ferve in parliament,
and unanimoufly made choice of that gen-
tleman, neither Sir John Gordon, noy any
of his party making any anfwer when theis
names were called,

Both clerks made returns to the ftheriff s
but with this difference, that Mr Bean pro-
duced minutes of an cleCtion of prefes and

U 3 clerk,
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clerk, figned by the commiffioner laft eleét-
ed; whereas the minutes produced bv Me
M‘Kenzie were only figned by himfelf as
theriff-clerk, and by the frecholders in Mr

Pultney’s intereft,

The fheriff annexed to the writ the re-
turn made by Mr M‘Kenzie, giviug for his
reafon, in anfwer to a proteft taken againft
him for Sir John Gordon, ¢ that having been

¢ prefent during the courfe of the elechion,
¢ having heard all the minutes read, and g1~
¢ ven his utmoft attention to the whole pro-

¢ ceedings therein for fixteen hours, he made
“ his return in favour of William Pultney,
‘ Iq; according to confcience, the beft of
* his judgement, and fo far as he was able
¢ to conceive, according to law,’

Sir John Gordon preferred a complaint to
the court of leflion, and contended, That the
theriff had no power to review or corrett
the proceedings of the commifiioner lait e-
leted in calling the roll for the choice of
prefes and clerk: That, if the commiflioner
laft cle&ed did wrongfully or improperly re-

fufe
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fufe the vote of a perfon ftanding upon the
roll laft made up, he thereby fubjelted him-
lelf to the penalty impofed by the flatute for
fuch offence; but the fheriff had no power

to correct that wronge : That he was a mere
munifterial ofhcer, bound to annex to the
writ the return mace by the clerk chofen by
the freeholders: That, in order to difcover
to him the perfon fo chofen, the law had or-
dered the minutes of the eletion of prefes
and clerk, figned by the commiffioner laft
eleCted, or, in his abfence, by the theriff-
elerk, to be produced to him: That he was
bound to confider thefe minutes, {o authen-
ticated, as a probatio probata of that fad, and
was not at liberty to betake himfelf either
to the evidence of his own fcnfes, or to any

other evidence whatever, 1 contradition
thereto : That the minutes produced by Mr
M<Kenzie were entitled to no regard, be-
caule they were not figned by the commif-
fioner laft clefted, although he was prefent

in the room; and that the {heriff, by refu-
fing to annex the return made by Mr Bean,
and by annexing the return made by M;

U g - M‘Kenne,
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M¢Kenzie, had incurred two feveral penai-
ties of L. 500 each. |

The fheriff, cn the other hand, maintain~
ed, That, as the law dire@ed him to annex
the return made by the clerk chofen by the
majority of the frecholders ftanding upon the
roll laft made up, he had accordingly done
fo, Mr M‘Kenzie having been chofen to that
office by {even of thefe frecholders; whereas
only fix had voted for Mr Bean: That he
was by no means bound to coniider the mi-
nutes {igned by the commiflioner laft eleGed
as a probatio probata that the clerk named
in thefe minutes had been truly chofen by a
majority of the frecholders ftanding on the
roll laft made up: That, if the law had
fo intended, it would have ordered nothing
more to be produced to him; but, as it like-
wife ordered the produttion of a copy of the
roll laft made up, extradted and figned by
the fheriff-clerk; {o 1t was apparent, that the
legiflature muft have had 1t in View to en-

able him thereby to judge whether the mi-

nutes {igned by the commiflioner laft eleéted
were true or falle, and whether the perfon

named
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named as clerk in thefe minutes was truly
cholen by the majority of the freeholders
ftanding upon that roll: That, if the doc-
trine pleaded by Sir John Gordon were to be
Iiftened to, it would throw the return en-

tirely 1nto the hands of the commiflioner
laft ele¢ted, which was an abfurdity the Je-

gillature never could fall into; and that as
he, the fheriff, had complete evidence pbe-
fore him, both from what he himfelf faw
pafling at the meeting, and from the minutes
of eleCtion of prefes and clerk, (igned by Mr
M¢‘Kenzie, and feven freeholders {tanding
upon the roll laft made up, that Mr
M‘Kenzie was the clerk chofen by the ma-
jority of the freeholders ftanding upon that

roll, he was, in the dire@ terms of the fla-
tute, as well as in confcience, bound t0 an-

nex the return made by that gentleman,
This was a nice cafe. Cn the one hand,

1t theriffs are bound to confider the minuteg
ligned by the commiflioner laf eleted, o,
n his abfence, by the fheriff-clerk, as the
only evidence from which they are to difeo-
ver whofe return they may with f{afety an-

Ucx
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nex to the writ, it is not ealy to figure &
reafon why the roll laft made up thould be

ordered to be produced to them. On the o-
ther hand, 1t 1s plain, that the production of

that roll cannot, mn evefy cafe, have the ef-
fe& to fhow them whether the clerk named
in the minutes {igned by the commiflioner

laft eleCed, or the fheriff-clerk, was truly
chofen by the majority ftanding upon it.
They may, indeed, upon comparing the roll
with the minutes, diicover whether any per-
fon has been allowed to vote who did not ftand
upon that roll ; but, unlefs the minutes are
fairly and diftinétly taken down, 1t may hap-
pen, that they cannot learn from them whe-
ther the perfons ftanding upon the roll,
whofe names are not mentioned as voters in
the eletion of prefes and clerk, were wrong-
fully omitted to be called ; fuch perfons may
have been abfent from the meeting; they
ay have been difqualified; or may have
refufed to take the oath of abjuration ; and,
unlefs fuch circumftances are mentioned 1n
the minutes, the fheriff may remain ina

ftate of uncertainty whether the perfon who
1n
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J

in falt was legally eleted clerk had been
chofen by a majority of the freeholders ftand-
ing upon the roll lat made up. If, how-
ever, the minutes are drawn up with proper
accuracy and precifion, the therif can be
under no difficulty of difcovering the truth.
In the particular cafe now mentioned, the
matter was clear from the very minutes
figned by the commiflioner laf eleCted: as
it from thence appeared, that Sir John Ger-
don had aftually refufed to call one of the
treeholders whofe name ftood upon the roll
laft made up, and had even erafed his name
out of the extra&t of that roll irom which
he called the votes for the choice of prefes
and clerk, The court of feffion, after con-
fidering the queflion with the utmoft deli-
beration, acquitted the theriff from the cop-
plaint brought againit him *,

The

19th November 168, Sir Tohn Gordon contrg Rofe

of Kilravock, In all thefe complaints, which wope

brought afier thz ele@ion for the county of Cromarty in
17608, reclaiming petitions were offered againtl the judoe-
ments pronounced by the cour. of feflicn.  But thef; pe-
titions, though anfwers were put in to them, wers

*

never

advifed ;
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The theriff, after annexing the return
made by the clerk, muft next return the
writ to the crown-office whence it iffued %,
And by an act of the Englith parliament T,

made perpetual by a Britith ftatute§, the
clerk of the crown is ordered to enter, in a
book kept for that purpofe, every {ingle or
double return of any member to {erve in
parliament that fhall come into his office,
or into his hands, and every alteration or a-
mendment that {hall be made by him, or his

deputy, in fuch returns. It is allo thereby
ordered, that all perfons fhall have accefs to
fuch book, to fearch and take copies there-
from, upon paying realonable fees ; and that,
if the clerk of the crown do hot enter the
returns in his book, within {ix days after
they come to his hands, or make any altera-
tion upon them, unlefs by order of the houle
of commons, or give any certificate of any

perfon

advifed; the two contending parties having referred all
the queftions between them to the amicable determimation
of two honourable gentlemen, who, I believe, have not
hitherto pronounced any decrect-arbitral.

* 6to Annae, cap. 6. § 5. 1 ymo ¢t Svo Will IIL
cap. 7. § i12mo Annac, ftat. I. cap. 15.
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perfon not returned, or wilfully negle&t, or
omit to perform his duty imn the premiffes,
he fhall, for every fuch offence, forteit to the
party aggrieved L. 500, to be recovered in
any of his Majefty’s courts of record at
Weltminfter, and fhall alfo forfeit and lofe
his ofhce, and be for ever after incapable of
holding 1t %,

TITLE

* The form of the fherff’s annexing the return made
by the clerk to the writ 1s to be feen in the Appendix,

No. 10.



T I T L E VL

Of the Ele&ion of the Reprefenta-
tives of Royal Boroughs.

T has been already mentioned, that the
city of Edinburgh returned two, and
each of the other royal boroughs one repre-
{entative to the Scotch parliament ; but that
only ifteen in all are {2nt from the citics a..d
boroughs in Scotland 1o the Britth parlia-
ment, the city of Edinbirgh rleitinz one,
and the other boroughs being divided inio
fourteen feveral claffes or diftri&ts, each of
which chufes a burge(s to reprefent the whole
boroughs of which 1t is compofed.
The manner of elefting thefe reprefeata-
tives, and the qualifications neceflary to en-
title them to be eleéted, fhall be fully conii-

dered. But, as the right of election is lodged,
not
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not in the whole body of the inhabitants,
but in the magiftrates and town-counci] of
the {everal boroughs, it will be proper to
confider, in the firft place, how thefe electors
come themfelves into their offices, and what
regulations the legiflature has laid dowp in
order to prevent undue influence, or to re-
medy abufes committed in the eleGion of
fuch office-bearers.

SECTION 1

Of the annual Elections of Magiftrates and

Counfellors of the Royal Boroughs 1
Scotland. *

T HERE is no general rule fixing a cer-

tain number of magiftrates or coun-
lellors, or laying down one precile mode of
election, to take place in all royal boroughs.
Each borough has its own particular confti-

tution or fet, as it is commonly termed, the
direc-
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dire¢tions whereof muft be literally obeyed.
In {ome, the fets have been eftablifhed by

the convention of the royal boroughs, which
meets once a~year in Edinburgh, and is com-
pofed of commiflioners fent from each bo-

rough, to treat and deliberate upon what re-
{pects the intereft of the body in general, or
of any individual borough in particular. In
others, the {ets have no other authority than
antient ufage, which, until it be varied by
the convention, 1s equally binding and necef-

fary to be followed.
All boroughs, however, ftand upon the

fame footing in this refpe, that the magi-
ftrates and counfellors muft be annually e-
lected ; and, if the eleftion does not proceed
upon the particular day authorifed by the fet
of a borough, no other eletion can take
place until a warrant for a poll is obtained

from the king in council *,
The firft thing done at an ele@ion of ma-
giftrates and couniellors, is to read the a& of
the

* 'The nature of thefe warrants, and the procedure that
takes place in confequence of them, will be afterwards

explained‘
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the 2d of George II, cap. 24.; after which
the eleGors ta_lke the oaths to gdvefnééﬁt,
and go through the feveral {teps of eI‘e&foﬁ
1n the terms of the fet of the borough,

In political difputes, it 1s but too common
to refort to meafures which cannot be cafily.
juftified, and to fal] upon devices to elude
what is underftood to be the common law of
the land, when it interferes with the ambj-
tious views of individuals, who find thﬁt:
they cannot carry their point by conforn}i‘nlgj
toits diltates, The tegillature has, therefore,
foand it neceflary to make particular ena@-
ments, to prevent abufes of that kind,

Amongft other devices, it was not uncom-
mon for the minority to feparate from the
majority, at the annual eleStion of nﬂagim
ftrates and counfellors, and for each party
to make a feparate ele@ion. This produced
two fets of magiftrates and counfellors in the
fame borough, and frequently occafioned
commiflions to be given to two different
perions, as commiflioners for cle&irig a bur-
gels to reprefent the diftri& in paritament.
Yo prevent this evil in time to come, it was

X - declared.

i
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declared, by the a& of the 7th of George 1T,
c. 16.§ 0. that cvery ele@ion to be made
by any magiftrates or counfellors, in oppofi-
tion to the majority, thould be, /0 facto,
void, and that every magiftrate or counlellor
who concurred therein thould forfeit L. 1oo
fterling to the magiftrates and counfellors
from whom they {o {eparated, to be recover-
ed by a fummary complaint before the court
of {eflion, upon hfteen days notice. By the

act of the 16th George IL. cap. 11. it was
more particularly enacted, ¢ That at the an-~

‘ nual election of magifirates and counfellors,
¢ and 1n all the proceedings previous to the

¢ election of the magiftrates and counfellors,
¢ for the fucceeding year, it fhall not be law-
¢ ful for the minority of any meeting for elec-
¢ tion, either of magiﬁrates, or counfellors,
¢ or deacons, or other perfons, who, by the
¢ conftitutionof the refpe&ive boroughs, may
¢ have a vote in the eleCtion of magiftrates
¢ or counfellors, to feparate from the majo-
¢ rity of thofe having a right to alt by the
¢ conftitution of the borough, at fuch meet-
“ ings, upon any pretext whatfoever, nor to

‘make
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¢ make any feparate eleftion of magiltrates,
¢ counfellors, or eletors; but the minority
¢ fhall, in‘all cafes, fubmit to the ele€tion made
‘ by the majority in all points of theeleGion ;
¢ and, 1f any perfon, elected by the minority
“ of any fuch meeting {hall prefume to vote
“ 1n the eleCtion of magiftrates, or counfel-
‘ lors, or inany other ftep of the cle€ion, he
‘ fhall forfeit the fam of L. 100 to any one
 of the majority of fuch meeting, to be reco-
“ vered by way of {fummary complaint be-
‘ fore the court, upon thirty days notice.’
The ftatute laft mentioned likewife pro-
vides, that no perfon, eletted by a minority,
fhall, upon any pretence, prefume to a& as
a magitrate orcounfellor; and that every
perfon offending in that refpect fhall forfeit

L. 100 fterling, to be recovered in the fame
{ummary manner, by any of the magiftrates
or countellors eletted by the majority, who
fhall {ue for the fame.

Thele ftatutory regulations were, however,

only ntroduced, to prevent the evil arif{ing
from double ele&ions, and were nowile in-
tended to {ecure fuccefs to the majority, when

A 2 their
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their proceedings were 1illegal or unconftitu-
tional. On the contrary, it was exprefsly e-
nacied by thefirlt mentioned a&, thatit fhould
be lawful to any magiftrate or counfellor of a

borough, whoapprehended any wrong to have
been done at an annual eletion, to bring his
action before the court of {eflion, at any time
within the {pace of eight weeks, for the recti-
fication of {uch abufe, or for the total void-
ance of the eleGion, if illegal ; but this fta-
tutc not being found fufhicient, in refpect
that it only zuthoriled a magiftrate or coun-
{ellor to bring fuch aftion, a more effettu-
al remedy was introduced by the other alt
of the 16th of the fame king, which, 11 {n
many wordsy enalts: ¢ That 1t fhall, and
¢ may be lawful to and for any conflituent
¢ member at any meeting for cletion of ma-
¢ oiftrates or counfellors, or of any meeting

¢ previous to that for the eletion of magi-
¢ ftrates or counfellors refpectively, who thall
¢ apprehend any wrong to have been done

¢ by the majority of {uch meeting, to apply
¢ to the faid court of feflion, by a fummary
“ complaint for reQifying fuch abufe, or for

‘ making
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* making void the whole ele@ion madeby the
“ majority ; or for ceclaring and alcertaining
* the eleCtion made by the minority *; 5 a
“ fuch complaint De prefented to the faid
* court of feffion within two calendar monthg
“ atter the annual clection of the magiftrates
“and counfellors, and the faid court fhy]
* thereupon grant warrant for lummcning the
“ magiftrates and counfelors eleCted by the
* majority, upon thirty days notice, and {hall
* hear and determine the faj] complaint {ym-
" marly, without abiding the courfe of any
“roll; and fhall allow to the party, who
 thall-prevail, their full cofts of fuit 1.

X 3 . This

* There is here an maceurracy of espreflion, vehich
ought of all things to be avoided in ftatutory regulations,
'Fo talk of afeertaining or declaring the ele@ion made by
the minority, feems inconfiftent with the former part of

the ftatute, which exprefsly forbids the MINOrity to make

any eletion, and mjoins them under fevere penalties tq
fubmit in allthings to the majority, The intention of the
legiflature would have been more clearly exprefled, had
thispart of the claufe run thus » ¢ Or, for declaring and
* alcertaining the perfons voted for by the minority, to

* be the perfons legally cle@ed.’
T 16t0 Geo, I1, ¢ 1. § 24
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This ftatute limits the time for giving in
-a complaint to two calendar months, What
then is to be done, if the court of {eflion do
not {it till thefe two calendar months be ex-
pired? This can rarely occur; but it ac-

tually happened in the year 1765, The
ancual eletion of the borough of Pitten~

weem was held that year upon the roth of
September. 'The court of {eflion not meet-
ing till Tuefday the 12th of November, it
~was impoffible that, taking the words 1n a
{tri& literal fenfe, a complaint could be pre-
{fented before the laple of two calendar
months. To remove this feeming block i
the way, the perfons who were diffatisfied
with the proceedmgs at the eleftion lodged
their complaint with one of the clerks upon
Saturday the gth of November, and put
printed copies into the judges boxes that
fame day. And, although it was keenly
urged, that no complaint could poflibly be
prefented, when the court neither was, nor

could be fitting, that objeftion was over-
ruled.
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viled ®, Had the eleétion happened a few
days fooner, fo as the two calendar months
had expired before the Saturday, which was
‘the day for putting thofe petitions into the
boxes that were to be moved in court at thei

firft diet, no complaint would probably have
been received.  The law is not, however,

altogether defe@ive on that account., ‘The
mode of fummary complaint is introduced
in favour of thofe who apprehend a wrong
to have been committed, but does not pre-
vent them from {ecking redrefs in the way
of an ordinary ation of redu@ion,

When a complaint, or even an aion of
redution, is brought by a minority, for the
purpofe of fetting afide an election, aj] the
magiftrates and counfellors muft be made
parties; and the omitting any one of them

is fatal . Nay, a mifnomer has been held
Jufficient to caft a complaint, although the

X 4 counfellor

* r4th December 146¢, Peter Ramfay, and others,
#ontra Thomas Martin, and others. This judgement was
athrmed by the houfe of lords, 7th February 1466,

T Sce 18th February 175 5y Henry Gillies, and others,
eentra Allan Waugh, and others,
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counfellor to whom it applied was fo de-
feribed, that there could be no doubt of his
being the perfon meant to be called, Of
this an inflance occurred 1n a complaint for
fetting afide the eleGtion of magifirates and
counfellors of the borough of Anftruther-
‘Fafter in 1765. The minority, in their
complaint, erroneoufly prayed for a warrant
to ferve it, amongft others, againft ¢ Thomas
¢ Brown wright there, and one of the pre-
¢ tended counfeliors of the faid borough for
‘ the prefent year;’ whereas this counfellor’s
name was not Thomas, but George. This
miftake was difcovered before the complaint
was ferved upon him, and hoth the copy of
citation given to him, and the execution re-
turned by the meflenger, bore, that he had
been erroneoufly named ¢ Thomas’ in the
‘complaint, and in the warrant for fervice s
Tt was, however, objeéted, That, as there was
no warrant to cite George Brown, he had

been called into court without authority;
and, therefore, was not bound to anfwer.
The
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The court fuflained the obje@tion, and gi
miffed the complaint *, |
The ftatute authorifes comphints to be
brought by any conflituent member gt the
mecting.  Thefe words feem to exclude thofe
who did not attend the meeting from the
privilege of complaining: But the court of
 leifion fuftained 2 complamt againft the e-
letion of the magifirates and couniellors of
St Andrew’s, in the year 1745, although
the comglainers were not prefent, and held
it to be a fufficient title that they were con-
ftituent members of the counci] T.
The flatute only authorifes 4 fummary
complaint on account of wrongs done at an
annual eleGtion. The eletions which may

take place during the courfe of the lubfe-
quent year, by filling up vacant places, can-
not therefore be the fubje&t of fuch com-
plaint 7.

The

January 1766, Alexander Young, and others,
contra Andrew Johnfton, and others,

T 4th June 1747, Counfellors of St Andrew’s contrg the
Magiftrates,

T 28th February 15¢s, Andrew Glafs, and others,
cantra the Magiftrates of St Andrew's,

*
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The wrongs or abufes that may give rifc
to complaints, under the authority of the
ftatute of the 16th of George II. are of va-
rious forts; and it muft depend upon the
particuldr nature of {uch abufes, and the in-
fluence they may have had, whether they
will have the effet to operate a total reduc-
tion of the eletion, or only to fet afide cer-
tain {teps thereof,

Elettions of all kinds ought to be free,
Whatever, therefore, deprives an eletor of
the freedom of his voice i1s an abufe. Force,
or violence, is of courfe a good ground of
complaint: And 1t was accordingly found, in
the cafe of the magiftrates and town-council

of Inverkeithing, that the votes of certain

deacons, given at the ftair-foot of the
court-room, ought to be reckoned in the

fame manner as if they had been given in
council, thefe deacons being forcibly debar-
red from entering the court-room ¥, And,
in a later cafe from the {ame borough, wherc

force

* 29th January 1745, Mr John Cunningham, and o-
thers, contra Sir Robert Henderion, and others,
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ferce was proved to have been uled upon
the part of the majority, it was held to be
fufficient to annul the elettion made by
them ¥, Threats may no doubt have
the fame effe@, provided they be of fuch a
nature as to give a jult ground of fear; for
then they are equivalent to force. The
waylaying of eleCtors, and the enticing them,
by drinking or otherwife, to keep away from
the ele@ion, is likewile a jult ground of
complaint ; but the moft common of allis
bribery, which, however much the legifla~
ture has endeavoured to prevent ity 15 but

too often practifed, to the imminent corrup-

tion and deftru&ion of the morals of a great

part of the body of the people.

To mention all the different complaints
which have been brought upon thé head of
bribery, and to ftate the particular circum-
ftances with which each cale was attended,
would filt a large volume. I fhall therefore
only offer a few obfervations, and lay down
fome general principles, leaving the reader

tfo

# 11th March 161, Captain Haldane, and others,
eonira Admiral Holburn, and others.
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to confult the particular cafes that have been
determined, and to form his opinion, how far
the proof brought in fuch cafes was fufficient
to juftify the judgements they received.
Bribery 1s pratifed in many thapes, but
may notwithftanding be properly enough re-
duced to two different kinds, viz. money
given, or other good offices done or promifed
for the behoof of a corporation in general,
or given or promifed to the eleGors in par-
ticular. |

"Of the former there have been fun-
dry inftances. Money has been given for

thepurchafe of a town-clock, .for ereCting
‘public-edifices, or for paying the debts due
by a borough; and even promifes of that
kind, though they never were performed,
have been held {ufficient to reduce an e-
le&ion. I fhall mention two remarkable
cafes.

Upon the death of  the late Sir Hary Er-
{fkine, who reprefented the boroughs of
Pittenweem, Anftruther-Ealter, Anftruther-

-

‘Wefter, Crail, and Killrenny, feveral candi-

dates appeared, but they all {oon quitted the
feld,
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field, except two, Sir John Anftruther of An-
ftruther, and Mr Robert Alexander mer-
chant in Edinburgh. [t was of the utmott
confequence to both candidates, to get a fet
of magiftrates and counfellors chofen at the
annual election in September 1763, in whom
they could confide. - Sir John Anftruther’s
intereft prevailed in the boroughs of Anftru-
ther-Eafter and Crail; but My Alexander
was fuccefsful in the other three boroughs
of Anftruther-Wefter, Kilrenny, and Pitten-
weem.  Kach party accufed the other of ha-
ving had recourfe to briber}r and corrupticn,
and complaints were accordingly preferred
to the court of feflion, for fetting afide the

election of magiftrates and counfellors made
in each of the five boroughs,

In the complaint refpeting the borough
of Pittenweem, no proof was -brought of
bribes given to individuals; but it appeared
to the court, that, before the Michaelmas e~

letion, a bargain or agreement had been en-
tered 1nto with a leading man in the magi-

liracy, in behalf of the corporation, where-
by the town’s debt was to be paid, provided

the
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the town-council would ele&t a commiflion-

er or delegate to vote for Mr Alexander; |
and, although it was {trongly maintained
from the proof, that this bargain was only
to hold in the event of the council’s being

unanimous, and that the oath of bribery in-

troduced by the at of the 2d of George il
thould not be put at the clection of the com-

miflioner ; that the council were not unani-
mous; that the oath of bribery was put at
that eleCtion; and that the town’s debt had
not been paid; the court found, ¢ That the
¢ eleCtion of magiﬁrates and couniellors of
¢ the borough of Pittenweem, made on the
¢ 1oth day of September 1765, was breught
¢ about by the means of bribery and corrup-
¢ tion; and therefore found the fame void

¢ and null, and reduced, decerned, and de-

¢ clared accordingly *.) It was held a {ufh-

cient anfwer to the defence, that the delay
of performing the agreement by paying the
town’s debt, was owing to the impending

bribery-

% 28th January 1767, Peter Ramfay and others contra
Thomas Martin and others. This judgement was affirm:

ed 1n the houfe of lords, 27th March 1767.
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bribery-oath; that the treaty had operated
25 effeCtually as if it had been aGually com-
pleated; and that, although it was olven out

that the bargain was at an end, in order to
make way for the taking of that oath, it
was {till underftood and believed by the ma-
giltrates and counfellors, that the apreement
would be fulfilled,

The other cafe happened foon after. Two
candidates having flarted for the boroughs

of Haddington, Jedburgh, Dunbar, Lauder,

and North-Berwick, at the general ele@tion
n 1768, it was of the utmoft confequence

to fec.re an intereft in Jedburgh, whofe turn -
it was to be the prefiding borough, and of
courfe to have the cafting or decifive voice,
in cafe of an equality. With that view the
brother of one of the candidates, who feems
to have {uppofed, that there was nothing
criminal in making a prefent to the corpo-
tation in general, if he abftained from bri-
bing individuals, did, upon the 6th of No-
vember 1760, grant two feveral acceptances,
one for L, 1250 for the ufe and behoof of

the
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the town, and another for L. 250 for the ufe
and behoof of the trades of that town. Thefe
acceptances were made payable to two of the
then magifirates of the borough, who, upon
recciving them, granted an obligation, im-
porting, that, if the borough did not gIve Its
vote, at the enfuing general eletion for Cap-
tdin Maitland, the brother of the accepter,
they fhould be returned ; and, of the fame
date, an a& of council pafled, and was en-
tered 1n the council-books of the following
tenor: ¢ Which day, we the magifirates
¢ and council of the borough of Jedburgh
¢ fubfcribing, being fully in council affembled,
¢ and taking 1nto our confideration, that fe-
¢ veral candidates have offered themfelves to
¢ reprefent our diftrict of boroughs next par-
¢ liament, and we having a {pecial regard for
‘ the Honourable Captain John Maitland,
‘ who has {uffered in the {ervice of his coun-

“ try, and has oifered himfelf as a candidate;
¢ we do hereby unanimoufly declare, that

~ ¢ we are refolved to fupport him with our
* intcreft, at next general eletion, aswe judge
“ him a proper perfon to reprefent our diftrict

¢ of
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“ of boroughs in Parlianient; and we have

“ ordered our clerk to give him an extra& of
 this our refolution accordingly.

Soon after this, and upon receiving advice
that the tranfaction was illegal, the biils were
delivered up to the accepter, and the obliga-~
tion which had been granted by the two ma-
ailtrates, when they received them, was re-
ftored.  This notwithftanding, a complaint
was preferred for fetting afide the fubfequent
election of magiftrates and counfellors, which
took place at Michaelmas 1767. This com-
plaint was founded upon the tranfaction with

regard to the bills ; and although it was plead-
ed, 1m0, That fuch tranfacion had no rela—

tion whatever to the ele@ion of magiftrates
and counfellors, and only refpecied the vote
ot the barough at the ele&ion.of the member
to lerve in parliament ; And, 2do, That it had

been done away immediately upon its being
difcovered that it was illegal ; the court

fultained the complaint, and, upon a proof,
reduced the eleion ¥,

Y This

* 11th March 1768, James Alexander, and others, ¢ss;-

ira Thomas Winterrup, and others.
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This mode of bribery, by giving or pro-
mifing fomething to a corporation in general,
mult always operate a total reduction of the

eleion. The fame muft hikewife happen,
when a majority of the eleCtors are bribed,

But what will be the confequence, if only a
few individuals are bribed, and a majority of
uncorrupted eleGors join with them in vo-
ting for. the fame magiftrates and counfellors?
In fuch a cafe, 1t cannot be faid that the e-

leGtion has been brought about by undue in-

Huence. It would, therefore, feem hard te
deprive thofe of their freehold, who had aét-

ed bona fide, or to disfranchife the borough
on account of the tranfgreffion of a few of
the former council. It is highly juft and
reafonable to lay afide the votes of the cor-
rupted, both bribers and bribed. But, if
there fhll remain a majority of found votes
1n favour of the cleftion, it ought not, in ju-n
fhice, to be affeced by their offences. This
point occurred in the cafe of Brichen in 1726,

In the election of new counfellors for the en-
fuing year, the votes ftood, {ix to four. Onc

of the fix immediately acknowledged that
he
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he had been bribed by one of the perfons c-
leCted, and that an obligation had been taken

from him to vote accordingly. Upon this
ground, the minority infited in a total re-
duttion of the eleion, as brought about by
bribery and corruption; but the court con-
fined the challenge within proper bounds,
and oﬁly ‘ found bribery relevant to annul
“ the votes of the bribers and bribed *.) The
lame principle was afTumed, in determining
a complaint brought againft the ele®ion of
the magiftrates and counfellorsof the boroy gh
of Killrenny, made in 1705 .

But, if the magifirates eleed by the ma-
jority are liable to be fet afide on account of
bribery, the whole eleGtion muft in all events
fall to the ground, becaufe there can be no
council without a magiftracy. Inthe cafe of
Inverkeithing{determined i 1761,theconfli-

tuent members 1 the firf) ﬁep of cle&ion were

twenty-five, of whom, fourteen voted on the

Y2  fide

* 14th January 1~z it

+ January 1767, David Fowler and James
Siller contre Andrew Baxter, and others.
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{ide of Admiral Holburn’s party, and eleven

on the fide of Captain Haldane. The latter
challenged the ele@tion made by the former,

on the heads of force and bribery; and. at
the {ame time, infifted, that the perfons vo-
ted for by themf{elves thould bedeclared Ic gral-
ly ele&ted. The force being proved, and
bribery brought home to a few, the eleCticn
made by the majority was totally fet afide;
but, as the minority had voted Captain Hal-
dane, who was proved guilty of bribing, to
be provoft, and two perfons to be bailies wha
had been altually bribed, they were held to
be thereby difqualified ; and, of courfe, the
cleCtion made by the minority could noi be
declared *,

It has bcen maintained, that a bribe o1
ven to a wife to prevail with her hufband to

vote 1n a certain way, fhould be fufficient o
fet afide the hufband’s vote, although he
was totally ignorant of the bribe given to her,
But this feems unjuft. The perfon who gave

| the

* 11th March 1967, Captain Robert Haldane, and 9-
thers, confra Admiral Francie Holburn, and others.
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the bribe will, no doubt, be difqualified; but
it would be hard to forfeit the hufband’s
right, on account of the offence of his wife,
to which he had no acceffion.

We have {een that, by the ftatute of the 2d
of George II. c. 24 certain penaltiesand dif-
abilities are impofed, notonly upon thofe who
receive or take money, but even upon thofe
who afk it for their votes, in eleGions of
members of parliament. - Hence it has
been queftioned, Whether thofe who afk
money for their vote in the annual elec-
tion of magiftrates and counfellors, but do
not receive it, ought to be fet afide? But,
although a perfon, by afking, difcovers a cor-
rupt 1nclination, and may therefore be a pro-
per object of punifhment upon conviGtion,

ftill he cannot be faid to be actually corrupt-
ed, unlefs he receive; and, although he vote
for the perfon from whom he afked, it can-
not be {aid that he did {o from unduc influ-
ence, after meeting with a refufal. Befides, as
all penal laws ought to be moft frictly inter-
preted, fo the fatute now in queltion relates
only to the elections of members of parlia-

Y3 menty
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ment, or of commifiioners for chufing bur-
gefles, but not to the elections of magiftrates
and counfellors of boroughs; and, even in
the oath which this very ftatute requires to
be taken by voters at eleCtions of members
of parliament, no mention is made of afking,
Neither 15 there a {ingle word relative to
atking, 1n the oath introduced by the aét of
the 16th of George II. which includes the
cafe of money, or promifes given for the

benehit of a borough, as well as money gi-
ven, or promiles made, to particular elec-
tors .,

It

* T deliver thefe obfervations, however, with much
dillidence ; becaufe I have been informed, that a great
judge exprefled different fentiments upon the pointina que-

ftion relative to theredudiion of an cledion of magifirates
and counfellors, a few yearsago, 1If, indeed, any circum-
ftances appear, from which it may be gathered, that the

refufal was only made, in order to guard againft an ob-

jection, and that the afker trufted to the honour of the
candidatz, and cxpecied that his requeft would ftill be com-

plied wih, the cafe 1s diiferent from that which I meaned
to ftate. There he adts under an undue influence 3 and,
on that account, ns vote may, perhaps with juftice, be
et afide,
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It has been often fet up as a defence a-
gainft complaints for reducing elections
made by a corrupt majority, that the com-
plainers were barred from infifting perfonalz
exceptione, by being themlielves equally guil-
ty of corruption. A defence of that {fort
ought not, however, to be fuftained. The
law allows any confhituent member of the
meeting to complain; the complaint muft,
therefore, proceed, and the cleftion, if the
fruit of bribery, muft be fet aide. But the

eleCtion made by the complainers will not in
that cale be declared. -

It has been made a queftion, Whether a-*
ny of thofe who are called as defenders to a
complaint for reducing an election of magi-

ftrates and counfellors, can be brought ag
witnefles upon the part of the complainers?
and the court of feflion has frequently found,
that th=y may be called, and muft give evi-
dence, with regard to what they know of o-
thers ; but that they are not obliged to an-

fwer to what may infer turpitude againft
themielves.

7 . Wheﬁ

e
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When an election of magiftrates and coun-
fellors is reduced, or, by reafon of diftur-
bances in the country, or fome other caufe,
could not be made at the ufual time, no new
election can take place till the king grant a
warrant for that purpofe. Thefe warrants
are of different kinds, according to his Ma-
jefty’s pleafure at the time. Sometimes the

burgefles in general are allowed a poll-elec-
tion; at other times, the magiftrates and
counfellors of the former year are appointed

to name the new magiftracy and council;
and, in the cafe of the town of Perth, in

1716, the power of nomination was com-

mitted to the former magiftrates alone, with-
out the concurrence of the council.

In 1745, there was no election of magi-
firates and counfellors made in the borough
of Monirofe, the rebels being then in pof-

{eflion of that partof the country. Upon the
* 16th of June 1746, a warrant was granted
by his late Majefty in councll, ordering the
magiftrates and counfellors for the former
vear to proceed, on the roth of July, to the
sleétion of others, in the fame manner they

ought
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ought to have done, if they had not been
prevented by the rebellion, and appointing
the perions {o elected to ferve till the ordi-
nary time of the annual ele®ion, Before
the diet of eleCtion came, three of the coun-
cil were apprehended on fufpicion of trea-
ionable praétices, and committed to the tol-
booth of Perth, in virtue of a warrant ifTued
by the late Duke of Cumberland; and, by
their ablence, the party which otherwife
would have been the minority carried the
eleGtion.  This appeared from the declara-
tions of the imprifoned counfellors, which
were produced at the eleGion ; and a com-

plaint having been preferred to the court of
fefhion, fetting forth, that the warrant for

imprilonment had been impetrated upon a
falfe information, fraudulently exhibited to

his Royal Highnefs, in order that thefe three
electors might be detained from the meet-
ing, and therefore praying, that the cleGion
made by the majority fhould be reduced,
and the clettion made by the complainers
thould be declared; an objeftion was mo-
yed to the jurifdiction of the court; and it

Was
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was pleaded, That, as the eleCtion had been
made in virtue of a warrant from the king
in council, its validity was not cognofcible in
any court of law. In anlwering this objec-
tion, 16 was admitted, that, when the king
appoints a poll-election, and names com-

iflioners to take the poll, and to make a
report to his Majelty in counci, the courts
of law cannot interfere ; but 1t was pleaded,
that the cale was very diferent, when his

Majefty {imply authorifed the former coun-
¢l to chufe a new council, that being in ef-
fe&t only a prorogation of the diet of elec-
tion. This diftinction was appiuvedof by the
bench, where it was obferved, that, in the
particalar cafe then before the court, the .)d
council were not made judges, but electors,
which entirely diftinguifhed it from thac of
a poll-eleGtion, where certain perfons are ap-
pointed commiffioners, to take the votes of
thofe who claim to poll, and to judge how
far {uch perfons have a right to vote, in
terms of the warrant, It was likewife, in
in this cafe, objeCted, that {ummary com-
plaints were only competent againft annual

eleftions ;
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eleGions ; but to this it was held as a fuffi-

cient an{wer, that the meaning of the term
¢ annual eleCtion,’ 1s the ele¢tion made for
fuch and {uch a year, though not made at
the ordinary time *.

When a warrant 1s granted for a poll-
election, it 15 generally direted to the fhe--
1iff of the county within which the borough
lies, and to the fheriffs of the two neigh-
bouring counties T.

S ECT 1 ON I

Of the Manner of eleching the Repi ::f'ﬁf?zm:'ztre.r
of the Boroughs,

ACH fheriff to whom a writ is iffued
muft, immediately upon its coming to
his hands, indorfe upon the back of it the

day

* yyth February 1747, James Coutts, and others, contre
David Doig, and others.

+ The reader will find a copy of the warrant for a poll.

cledtion, in the borough of Anftruther-Welter, in the Ap-
pendix, No, 11,
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day he receives it; and, within four days
after, muft make out a precept to each bo-
rough within his jurifdiction, reciting the
contents and date of the writ, and command-
ing each of them to elet a commifhioner,
and to order fuch commiilioner to meet at
the prefiding borough of the diftriét (which
muftbe named in the precept; upon the thir-
tieth day after the teft of the writ, or the
next day, if it fall upon a Sunday, for the
purpofe of chuling a burgels to ferve in par-
liament. The fheriff muft likewife caufe
- thefe precepts to be delivered within the four
days to the chief magittrates reliding in the
boroughs for the time; and, if he negle&
his duty in thefe particulars, he, for every
offence, forfeits L. 100 Sterling, to any ma-
oiftrate of the borough, whofe precept has
not been timeoully delivered, who ihall lue
for the fame ™,
The magiftrate to whom the precept 1s

delivered muft, in like manner, indorle upon
within

* 16to Annae, cap. 6. § 5. 7mo Geo, IL cap. 16. § 5.
6to Geo. 1. cap. 11. § 40. A Form of the fheriff’s pre

¢ept is to be found in the Appendix, No., 12,
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its back the day it came to his hands, and,
within two days after, muft call 2 meeting

of the council of the borough, by giving
notice perfonally, or leaving notice at the

dwelling houle of every counfellor then re-
fiding within it T. And, in cafe he negle&
to do {o, he, for every offence, forfeits L. rco,
to any magiftrate or counfellor of the bo-

rough who thall fue for the fame L.
The council being thus called, appoint a
peremptory day for the ele®ion of a com-

miflioner to go to the prefiding borough of
the diftri&, to chufe a burgefs to ferve in

parliament, Two free days muf, however,
intervene, between the meeting of council
which appoints the day for cleCting the
commiflioner, and the day on which fuch e-
leCtion i3 to be made 4.

The council being met upon the day ap-

pointed, the precept is produced and read ;
after which the act of the 2d of George I1.

1S

T 7mo Geo. IL cap. 16.§ 5. 16to Geo, IL cap. If.

§ 41
} 16toGeo. IT. cap.i1.§ 42.

§ 16to Geo. IL cap. 11. § 42.
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1s hkewile publicly read. The magiftrates
and counlellors next qualify to government,
by taking and fubfcribing the oath of alle-
giance, and fubfcribing the aflurance, and
by taking and {ubfcribing the oath of abju-
ration, if put by any member of the meet-
1ng,

This being done, the clerk of the borough
takes the following oath, which is admini-
ftered to him by any of the magiftrates, or,
in their ablence, by any two of the council:
‘1 A, B. dofolemnly {wear, That I have not,
¢ directly or indireétly, by way of loan, or o-
¢ ther device whatfoever, received any fum or
¢ iums of money, office, place, or employ-
‘ ment, gratuity or reward; or any bond,

° bill, or note, or any promife of any fum or
¢ fums of money, office, place, employment,
¢ or gratuity whatloever, either by niyfelf,

¢ or any other to my ufe, or benefit, or ad-

‘ vantage, to make out any commiffion for
‘ commiflioner for chufing a burgefs; and
¢ that I will duly make out a commiflion to
¢ the commiflioner who fhall be chofen by a

¢ majority of the town-council aflfembled,
“ and
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‘and to no other perfon. So help me
¢ God *,

The following oath muft likewife be ta-
ken, by every member of the meeting, if re-
quired by any one member prefent. ¢ 1 A.
“ B. do {olemnly {wear, that I have not, d;-
‘ reCtly or Indirectly, by way of lcan or o-
‘ ther device what{oever, received any fum,
“ or fums of money, office, place, eniploy-
‘ ment, gratuity, or reward, or any bond,
“ bill, or note, or any promife of any fum or
‘ fums of money, office, place, cmployment,
“ or gratuity whatfoever, either for myf{elf,
“ or any other 10 my ufe, or benefit, or ad-
‘ vantage, or to the ufe, benefit, or advan-
“ tage of the city or borough of which I am
* a magaltrate, counfellor, or burgefs, in r-
“der to give my vote at this eleftion. So
¢ help me God .’

Thefe preparatory fteps being over, the
magiftrates and counfellors prefent give their
votes; and thefe votes being fevcrally mark-
ed by the clerk, the minutes concluae, by tiie

council

* 16to Georgii II. cap. 11. $ 13.
T 10to Georgii 11, cap, 13, § 34
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council finding the perfon, in whofe favous
the majority ftands, to be their commiihoner,
and by ordering the clerk to draw up a com-
miffion to fuch perion, and to fign 1t, and
to afhx to it the common feal of the bo-
rough .,

The legiflature has found it neceflary to
cuard againft abufes in the clerks of the
royal boroughs, not only by oaths, but by
the terror of {evere penalties. Itis according-
ly provided, by the att of the 10th of George
II, that, if the common elerk of any borough
thall negle&, or refufe, duly to make out and
{ien a commifion to the commillioner e-
le&ed by the majority, and afhx thereto the
feal of the borough, or fhall make out and
fign a commiflion to any other perfon, or

affix the common feal of the borough there-

to, he fhall, for every fuch offence, forfeit
L. soo Sterling to the commiflioner ele&ted

by the majority, and {hall alio {uffer impri-
fonment for the {pace of ix calendar months,
and be for ever after difabled to hold or en-

Joy

* A form ofa commiflion is in the Appendix, No. 13.
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joy the office of common clerk of the bo~
rough, as cifeCtually as if he were naturally
dead *.

This ftatute alfo impofes the like penalty

upon every perfon, other than the common
clerk of the borough, who takes it upon him
to a& as fuch, in the cle@ion of a commil-
lioner to chufe a burgefs to ferve in parlia-
mhent, and makes out and figns, or affixes
the {eal of the borough to a commiffion in
favour of any other perfon than the com-
mutlioner appointed by the majority . This
penalty 1s likewife given to the commiflion-
er elected by the majority ; but, if the com-
miflion be made out to him, though figned
by another perfon than the clerk of the bo-
rough, the penalty will not be incurred,
though, as fhall be thown immediately, fuch
commiflion may with propricty be objedcd
to at the eleftion of the burgefs to ferve in
parliament.

It 1s not neceflary that the commiflioner
be a refident, or a trafhcking merchant with-

Z in

* 16to Georgui IL cap, 11.§ 5.+ Td.ibid,
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in the borough, or that he be in pofleffion
of any burgage-lands or houles holding of
it; nor need any fuch qualifications be in-
grofled in the commiffion *.

The commiffioners from the feveral bo-
roughs of the diftri¢t meet together upon the
thirtieth day after the teft of the writ, in the
town-houfe of the prefiding borough, be-
rwixt eleven and twelve before noon, and,
after production of the precepts from the fhe-
riffs, and reading the act of the 2d of George
I1. the commiffioner from the prefiding bo-
rough adminifters the oaths to government
to the common clerk of that borough, who
aés as clerk to the meeting, and makes the
return to the fherifl. The clerk next takes the
following oath: ¢ I A. B. do folemnly {wear,
¢ That 1 have not, direétly or indirectly, by
¢way of loan, or other device whatfoever,
¢ received any fum or {ums of money, office,
¢ place, employment, gratuity, or reward, or
¢ any bend, bill, or note, or any promife of
¢ any {um or fums of money, office, place,

| ‘ employment,

s 16to Georgnt 1L cap. 11, § 20,



Qf Reprefentatives of Boroughs. 3 5e

J

* employment, or gratuity whatfoever, ei-
¢ ther by myfelf, or any other to my ufe,
* or benefit, or advantage, to make any re-
“turn at this eleCtion of 2 member to ferve
“1n parliament; and that I will return to the
 theriff or fteward the perfon eleGed by the

‘ major part of the commiflioners atlembled,
“ whole commiflions are authenticated by

* the {ubfeription of the common clerk and
- common feal of the refpective boroughs of
‘ this diftri€t.  So help me God*.’ If the
clerk negled, or refufe to take this oath, he
is thereby difabled from acting as clerk to
the meeting ; and the commiffioners are, in
that event, empowered and required to chufe
another clerk, who becomes immediatel}r
invefted with- all the powers and authority
in the meeting, and in returning the member
cholen by that meeting, which, by law, are
competent to the clerk of the prefiding bo-
rough T.

The clerk being thus properly qualified

to act, the commiflioners produce their re-
Z 2 {peQive

’

" 16to Georgii IL cap. 171, § 35,
1 16to Georgii 1L cap. 11. § 30,
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{pettive commiflions, which are read; and,
if objeftions are made to any of them, or
any protelts are taken, thefe objettions or
protefts ought regularly to be marked in the
minutes. If any perion to whom no com-
miflion has been granted in manner above
mentioned, appear, and inDhft that-he was

duly elefted a commifhoner from any bo-
rough of the diftrict, he mult be admitted to
the meeting, and, upon his taking the oaths
required by law, which the clerk 1s empow-
ered to adminifter, and declaring for whom
he would have voted, if he had got an au-
thentic commiffion, the clerk muft infert

{uch declaration in the minutes. This 1s
ordered, that, in cafe of any unfair play in
making out the commiflions, it may be
known in the houfe of commons for whom

the commiflioner appointed by the majority
of the town-council would have voted, had

the clerk of the borough performed his duty,
by making out, figning, and afiixing the
{eal of the borough to a commiffion in his
favour. But the clerk of the prefiding bo-
rough, who is the returning-officer, 15 not

left
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left at liberty to pay any regard to fuch de-
clarations, however much he may have rea-

fon to be convinced that the perfon who {o
declares was truly chofen by the majority of

the councily and that it was through the fault
of the clerk alone that he was prevented from

producing a proper commiflion, This re-
turning ofhcer 1s merely minifterial ; he has
no power to judge of what is right or wrong;
he muft literally obey the diftates of the
ftatutes, and 1s debarred from admitting the
votes of any but thofe who produce com-

miflions authenticated by the fublcription of
the common clerk and the common {eal

of the boroughs within the diftné&t. He
muft return to the fheriff the perfon e-
leGted by the major part of the commui-
fioners aflembled, whole commiflions are
{o authenticated 3 and, if he neglelt, or re-
fule to return fuch perfon, or if he return

any other perfon, he, for every fuch oftence,
forfeits L. goo Sterling to the candidate e-

leGted by the majority of the commifhoners,
and s alfo fubjeed to fix calendar months

imprifonment, and becomes for ever after
difabled to hold or enjoy his office of clerk
| Zi 3 of
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of the prefiding borough, as if he were na-
turaily dead *.

‘The

* 16to Georgii IL. cap. £1. § 30. I fhall here mention a
cafe, which, though it never received a determination,
wits the fubjeét of much converfation at the time it hap-
pened. In the eleion of a burgefs to ferve in parliament
for the diltri¢t compofed of the boroughs of Anftruther-
Eafter, Anflruther-Wefter, Pittenweem, Crail, and Kil-
renny, upon a vacancy that happened in 1765 by the
death of Sir Harry Erfkine, three of thefe boroughs
were in the interet of Mr Robert Alexander, and
the other two in the intereft of Sir John Anftruther, Of
the boroughs which favoured Mr Alexander, Pittenweem
was one; and, at the eleGtion of a commiffioner for that
borough, 17 members of the town-council voted for him,
and three for Mr Durham of Largo ; but the whole twen-
ty figned an order to David Anderfon, the clerk of the
borough, to make out a commiflion immediately in Mr
Alexander’s favour. A commiflion was accordingly ex-
tended, and figned by the clerk, in prefence of the coun-
cil; but, when he was defired to allix the common feal of
the borough to it, he pretended that the feal had been ab-
firacted from him. Upon this the council, knowing that
Anderfon and his family were ftrongly in the intereft of
Sir John Anfiruther, and fufpedting that fome trick

was intended, caufed Anderfon affix to the commuii-
fion an impreflion of the town’s feal, wiuch was then

taken from a blank burgefs-ticket for that purpofe.—
The
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The commifhioners from the feveral bo-
roughs, before proceeding to give their votes
1n the eleftion of a burgefs to reprefent the di-

2 4 finé&

‘The feal of the borough, which had been put into the
hands of one of Sir John Anftruther’s {riends, was foon
after reftored to the magiftrates; but, Anderfon having

abfconded and kept out of the way, the magiltrates and
town-council did, upon the 16th of January 1566, de-
prive him of his office, as guilty of breach of trult, und
appointed William Walker to be clerk in his plice. Mr
Walker accepted of the office; and having taken into his
cuftody the {eal of the borough, and the records of coun-
ctl, he was ordered to extra& from the minutes of elac-
tion, and to give out to Mr Alexander, one or more com-
miflions, if he fhould be required {o to do, and to fizn
fuch commiflions, and afhix the feal of the borough to
them. Mr Walker was likewife appomted to affix the
feal of the borough to the commiffion in Mr Alexander’s
favour, which had formerly been figned and {ealed by An-
derfon. This was accordingly done; and, i order to

remove all pratence for cavil or difpute, a fecond extradt
or commifion was likewife made out from the minutes cf
cleGion, and was figned and fealed by Mr Walker in
prefence of the meeting of the council,

‘The meeting of the commiffioners for clc&ing the bur-
cefs to ferve in parliament was held at Anftrother-Talt-
er, which was the prefiding borough, upon the y7th ol
January 1766, Mr Alexander atiended that mecting,
and producing both commiflions, voted for himfelf, The

commiflioners
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ftrict in parhament, muft take the oaths to
government, and likewife the oath of bribery
introduced by the alt of the 2d of George I,

if

commiflioners from Anftruther-Wefter and Kilrenny, hike-
wifc voted for him; and the commiflinners from the other

two boroughs voted for Sir John Anftruther. No other
commiflion was produced {rom the borough of Pitten-
weem, but feveral objeétions were made by the commii-
fioner from the prefiding borough to both the commi{-
jions produced by Mr Alexander. To thefe objections it
was anfwered in general, that the clerk of the prefiding
borough was bound by his oath and the duty of his office,
to {uftain the vote of every perfon who produced a com-

miflion, authenticated by the fubfcription of the common
clerk, and by the feal of the borough by whom fuch com-
miflion was granted, and as Mr Alexander had undoubt-
cdly produced a commiflion fo authenticated, his vote
could not be rejeéted.  This notwithitanding, the commif-

fioner from the prefiding borough claimed a calting or
decifive vote, as if there had been an equality, and having

aiven that vote in {favour of Sir John Anftruther, James
Chriftie writer in Edinburgh, who had only two days be-
jore been appointed common ¢lerk to the prefiding bo-

rough, upon the refignation of the former clerk, (whofe
{cruples could not be overcome, notwithftanding his ha-

ying received favours upon former occafions from Sir
John Anftruther’s family) thought proper to return Sir

Johr to the fheriff, who, in conformity to his duty, an-
@e:{ed that return to the writ,

My
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if {o required ; after which they give their
votes, and the minutes being figned by the

prefes and clerk, the meeting is thereupon
diffolved.

I have already mentioned, that, by the act
of the Scotch parliament 1707, 1t Was of-

dered, that, when the votes of the commif-
lioners of boroughs, met to chufe reprefen-

tatives from their {everal diftri&s, thould be
equal, the prefident of the meeting thould
have a cafting or decifive vote, befides his
vote as commuiffioner of the borough from
which he is fent, and that the commiffioger
from the eldeft borough fhould prefide in

the

Mr Alexander not only petitioned the houfe of com-
mons, but likewife preferred a complaint to the coure of
feflion againft Chrillie, upon the claufe of the flatute of
George 11 above tuken notice of.  He was, however, af-

terwards prevailed with to withdraw his petition to the

houfe of commons; and no judgement was pronounced ix
the complaint againft Chriftie. But cvery one who will

attend to the printed pleadings in that cafe, mult be fa-
tisfied that Chriftie had been cutlty of a falfe return,

and had of courfe fubjedted himfelf to the penalty and

difqualification inflited by the. ftatute upon fuch offend.
TS,
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the firft meeting, and the commiflioners from
the other boroughs in the diftri&t prefide af-
terwards by turns, in the order they were
called in the rolls of the parliament of Scot-
land. By the Britifh ftatute 6tc Annae, c.
6. 1t was hikewile enal&ted, that, in the cale
of a vacancy happeming during the time of
parliament, by death or difability, the bo-
rough which prefided at the election of the
deceafed or difabled member fhould prefide
at the new eleftion. No provilion was,
however, made, in cafe of the ablence of the
commiffioner from the preliding borough:

It was therefore ordered, by the a& of the 16th
George IL. that, if the commiflioner from the
prefiding borough fhould be ablent, or re-
fufe to vote in the eleCtion of a burgefs, the
commiflioner from the borough which pre-
fided at the laft ele©tion, and, in the cafe of
his abfence or refufal to vote, the commi-
fioner from the borough which prefided at
the eleClion preceding the laft, and, in cale
he fhould likewile be ablent, or refufe to
vote, the commiflioner from the borough

which prefided laft but two, {hould have, in
thele
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thefe refpective cafes, befides his own vote,
the cafting or decifive vote.

There is no exprefs ena@ment of the [e-
gillature with regard to a cafe which hap-
pened a few years ago, and may happen a-
gain. We have already feen, that the elec-
tion of magifirates and counfellors of the
town of Jedburgh, made at Michaelmas
1707, was fet afide by the court of feffion,
upon the 11th of March 1768. That ho-
rough could therefore fend no commiffioner
for chufing a burgefs at the enfuing gene-
ral eleCtion, which took place foon after
and as it was its turn to prefide, if it had
been in a capacity to appoint a commiffion-
cry -great doubts arofe, not only with regard
to the place where the ele@ion fhould be
made, but alfo, whether .the commiflioner
from the borough of Haddington, which
had prefided during the former parliament,
or the commiflioner from Dunbar, whofe

turn 1t was to prefide after Jedburgh, thould
have the cafting vote in cafe of an equality,
a queftion of confiderable Importance to the

candidates, Dunbar and North-Berwick be-

g
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ing in the mtereft of Colonel Warrender,
and Haddington and Lauder in the intereft
of Captain Maitland.

Dunbar contended, that the borough of
Jedburgh was annihilated by the judgement-
of the court of {eflion, letting afide the eletion
of its magiftrates and couniellors, and that,
of courfe, the right of preliding fell to de-

volve on Dunbar, as the next in rotation,
and demanded of the fheriff of Eaft-Lothian
to iffue his precepts accordingly. Hadding-
ton, on the other hand, maintained, that,
though the council of Jedburgh was redu-
ced, yet the borough itfelf ffill fubfifted, and
fell to be the place of eletion, and the clerk
thereof to be the returning officer ; and that,
in the abfence of a commifhoner from that
town, the right of prefiding devolved on the
commiflioner from Haddington, as being
the laft prefiding borough, in terms of the a&t

of the 16th of George 1L
The fheriff of Eaft-Lothian, 1n the pre-
cepts which he iffued to the three boroughs
lying within his jurifdition, viz. Dunbar,
Haddington, and North-Berwick, named
Dunbay
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Dunbar as the prefiding borough ; but the
theriff of Berwick-fhire, within which Lau-
der 1s fituated, did not name the prefiding
borough in his precept; and contented him-
felf with requiring the council, to whom the
precept was dire¢ted, to name the prefiding
borough and place of election in the com-
miflion to be granted by them.

Each of the boroughs of Hadd:ngton and
Lauder named commiflioners to go to Jed-
burgh, upon the 3oth day after the teft of
the writ, and there to elect a burgefs to ferve
in parliament. DBut, as they underftood that
Dunbar and North-Berwick intended to
make an eletion at Dunbar, they likewife
appointed commiflioners to go there, and vote
at fuch election under proteft; and, upon the
{uppofal, that, if the place of eletion could
be at all altered from Jedburgh, it fell to
be at Haddington, they alfo appointed other
commiflioners to attend at that borough, and
to make an election there on the fame day.

Three eleCtions were aecordingly made up-
on the 1 1th of April 1768. Commiffioners
from Haddington and Lauder met, both at

Jed-
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Jedburgh and Haddington; and, at both
thefe placcs, elected Gaptain Maitland to be
member for the diftri&. The common clerk
of the town of Jedburgh having refufed to
act, the commifiioners chofe another perfon
to officiate in his place; and areturn having
been made by the clerk fo elefted of Cap-
tain Matitland, as the member for the diftriét,
the therift of Roxburgh, within whofe juril=
diction Jedburgh lies, annexed that return
to the writ which had been ifiued to him

from chancery. At Haddington the com-
mon clerk a&ed, and likewile returned Cap-
tain Maitland to the fhenff of FEaft-Lo-

thian.

At Dunbar, commiflioners attended from
the whole four boroughs; and the commif-
fioners from Haddington and Lauder voted,
under proteft, for Captain Maitland, as did
the commiflioners of Dunbar and North-
Berwick for Colonel Warrender. Each of
the boroughs of Haddington and Dunbar
likewile claimed the cafting or decifive vote;

but the common clerk of Dunbar returned
Uolonel Warrender as duly eleGted, and the

thenift
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fheniff of Fafl-Lothian annexed that returp

to his writ, without paying any regard to
the return made by the common clerk of
Haddington.

Captain Maitland preferred a petition to
the houfe of commons. complaining of the
return of Colonel Warrender; but a com-
promife having afterwards taken place, that
petition was withdrawn, and Colone] W 0=
render fat as member for the diftri&, until
his feat was vacated by his accepting a place,
when a writ was iffued for 1 new eletion,

Colonel Warrender again appeared as 2
candidate; but was oppoled by Captain
Charles Ogilvie, who had obtained the inte-
reft of the two boroughs of Haddington and

Lauder.

Upon this occalion, no commi{lioners
were {ent to Jedburgh or Haddingten, as at
the general cleCtion ; but, at the mceting for

eleGtion held at Dunbar, the commiffioner
from Haddington, who, along with the com-
miilioner from Lauder, voted for Captain
Ogilvie, again claimed the cafting vote :
but the common clerk of Dunbar ha-
ving, as formerly, returned Colonel War-

render,
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render, the fheriff annexed that return to the

writ. Captain Ogilvie petitioned the houfe
of commons; and the queition having been

deliberately tried before a committee of the

houfe, named-1n terms of the 1oth of his
prefent Majefty, cap. 16. * Colonel Warren-
der was found to be duly returned.

The

* Formerly, all controverted eleions were deter-
mined by the houfe of commons in a full meeting of the
houfe s but, fundry inconveniencies arifing therefrom,
new method of procedure was laid down by the aét now
quoted. When a petition is prefented, complaining of
an undue ele@ion or return, a day is appointed for taking
it into confiderations and how {oon there are a hundred
members in the houfe upon that day, the doors are
locked, and the names of all the members m the houfe,
written or printed on diftin& pieces of parchment or pa-
per, being put, in equal numbers, into fix boxes or glafles,
the clerk draws from thefe boxes or glafles, alternately,
thefe pieces of parchment or paper, until forty-nine names
of the perfons then prefent be drawn.  This being done,
the fxetitioncrs, or their agents, 1ame one, and the fitting
members, or their agents, another, from among the meni-
bers prefent, to be added to the forty-nme fo drawn by
lot. The door of the houfe is then opened, and lifts of
the forty-nine members, fo chofen by lot, being given to
the petitioners, or their agents, and the agentsfor the fit-
ting members, they immediately withdraw, and alternate-

y
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The procedure fubfequent to the meeting
of the commiffioners from the feveral bo-
roughs of the diftri@, is fimilar fo that
which takes place in the elettion of repre-
fentatives of fhires. The clerk of the pre-
fiding borough returns the perfon eleted by
the majority of the commiffioners to the
fheriff within whofe juri{dition that bo-
rough 1s fituated. That return muft be an-
nexed by the fheriff to the writ,  And, in
the event of his negleéting, or refufing to
do o, or of his annexing to the writ a re-
turn made by any other perfon, he, for e~
very {uch offence, forfeits the fum of L. oo
Sterling to the candidate returned by the

A a clerk

ly firike off one of the forty-nine, until the number be re-
duced to thirteeny after which, the thirteen fo remain-

ing, together with the two members nominated as above,
are {worn at the table, to try the matter in the petition re-
ferred to them, and to give a true judgement, according
to the evidence. A day is then fixed by the houfe for the
meeting of this fele® committee, which muft be within
twenty-four hours of their appointment, unlefs 2 Sunday
or Chriltmas.day intervene; and whatever determination
they make, is final between the parties to all intents and

purpofes,
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clerk of the prefiding borough, to be reco-
vered by him, or his executors, by fumma-
ry complaint before the court of feffion.
Hitherto I have only mentioned what
takes place 1n the different diftrits, confift-
ing of feveral boroughs; but, as the city of
Edinburgh does itlelf fend a member to par-
liament, the procefs there is thorter. They

have no occalion to chufe a commiffioner
for eleting the member. The fheriff of

the county, by his precept, direGted to the
magiftrates and town-council, requires them
to ele@ their reprefentative, and the town-

clerk returns the perfon chofen by them to
the theniff ¥,

S E C-

* The form of the fheriff’s annexing to the writ the re.
turn made by the clerk of the prefiding borough, ista
be fecn i the Appendix, No. 14.



> ECTION 1L

$

Of the Qualifications neceffary to entitle &
Lerfon to be elected a Burgefs to Serve i
Parhanment.

E have feen, that commiffioners

trom thires muft be pofleffed of 2
treehold within the counties which they re-
prefent, There is, however, no neceffity
that a perfon who reprefents the city of E-
dinburgh, or any of the fourteen diftriGe
into which the other boroughs are divided,

be pofleffed of any property within thefe
boroughs.

By an a& of the 11th ?arliament of
James VI * it was ordained, ¢ That there
‘ fall be na confufion of perfones of the three

¢ eftaites 5 that 1s to fay, na perfon fal] take
“ upon him the funion, office, or place of
“all the three eftaites, or of twa of them ;

“ bot fall only occupy the place of that felfe
Aa 2 ¢ eltait

" Cap. 33,
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¢ eftait quhairin he commonly profefles him-
¢ {elf to live, and quhairof he takes his fiyle.’
Sir George M‘Kenzie, 1n his obfervations on
this a&, fays, that, parliament having grown
very factious in the time of Queen Mary,
the popith and proteftant party contending
who fhould prevail, fuch of the popifh bi-
{hops, or other church-dignataries, as were
pofleffed of lands and heritages claimed two
votes, one as churchmen, and another as
barons; and that the firft part of this fta-
tute, dilcharging any perfon to take upon
him the office of all the three eftates, or any

two of them, was made to prevent {uch at-
tempts for the future. He is indeed a little
dithculted what to make of the laft words;
but fuppofes, that it was thereby intended to
keep barons, who could not get themielves
{ent to parliament from fhires, from being

chofen as burgefles. The fame author like-
wife tells us, that, by fome late acts of bo-
roughs, all burgefles were difcharged, under
certain penalties, from eleCting geritlemen
to reprefent them in parliament ; and reters
{0 an unpriﬁted at, pafled 1n the 3d parlia-

mene
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ment of Charles IL. by which it was deter-
mined, that only acual trading merchants
could reprefent boroughs in parliament.
None of thefe regulations, however, took
effedt, It was cuftomary, before the union,

to chule lawyers, and other learned gentle-
men, to reprefent the boroughs; and now

no other qualification is neceffary to entitle
one {who is not difabled by the ftatutes re-
ferred to in the fifth feCtion of the preceeding
title) to reprefent a diftri& of boroughs, than
that he be admitted a burgefs of one or o-
ther of the boroughs of which that diftrict
15 compoted.

N. B, Since the foregoing fheets went to
the prefs, the court of {eflion have ad-
hered to their interlocutor, allowing

the proof in the cafe of Mr Gordon
of Whitely, mentioned in p. 1 30.
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NUMBER L

LIST of all the RovaL BoroucHs in
ocotland, as divided into their feveral
Clafles or Diftri@s; in which the Prece-
dence of the Boroughs of ‘each Diftrick is
obferved, according to the Order in which

they were called in the Rolls of the Par-
liament of Scotland,

EpinsurcH, 3. Elgin
Diftnic 1. Tain Banff
Dingwall Cullen
Dornoch . Kintore
Wick Inverury.
Kirkwall, |
4. Aberdeen
2. Invernefs Montrofe
Nairn Brechin
Forres Aberbrothock
Fortrofe, Inverbervie,



76

S+ Perth
Dundee

St Andrew's

Coupar
Forfar.

6. Anftruther-Eafter

Pittenweem
Crail

Anltruther-Wefter

Kilrenny,

2. Dyfare
Kirkcaidie
Burntifland
Kinghorn.

3. Stirling
Inverkeithing

Dunfermiine
Culrofs

Queensferry.

9. Glafgow
Dunbarton
Renfrew
Rutherglen.

APPENDI X

10. Haddington
Jedburgh
Dunbar
North -Berwick
Lauder.,

11, Linlithgowﬁ
Selkirk
Lanark

Pecbles,

12, Dumfries
Kirkcudbright
Annan

Lochmaben
Sanquhar.

13. Wigton
Whithorn
New-Gallowagy
Stranrawee,

14.'Ayr
Irvine
Rothfay

Inveraray:
Campbelton,

NUMBER
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NUMBER IL

ForM of a Proxy by a Peer.

I by virtue of the power

allowed by a&t of parliament to the peers of Scot-
land, to make proxies for nominating and appointing
peers whom they fhall judge fitteft to fit and vote in the
houfe of peers of the parliament of Great Britain, and in-
obedience’ to his Majefty’s proclamation, charging and:
commanding all the peers of Scotland to meet at Hoiy-
roodhounfe in Edinburgh on next, to
nominate and chufe the fixteen peers for Scotland, to fit
and vote in the houfe of peers of the enfuing parliament
of Great Britain, do, by thefe prefents, nominate and ap-
point to be my proxy or atterney
to the effe&t under-written, giving,‘granting, and com-
mitting full power and commiflion to my faid proxy, for
me, and in my name, to appear at the enfuing meeting
of the peers of Scotland, at Holyroodhcufe aforefaid, for
eleéting {ixteen peers of Scotland, to fitand vote in the houde
of peers of the enfuing parliament of Great Britain, and
to do every thing relating thereto, as fully, and in every
refped, as I might or could do myfelf, were 1 perfonally

prefent. In witnefs whereof, I have fubfcribed thefe pre-
{ents, wrote on {ftampt paper, by at

_ the day of
before thefe witnefles, &ec,

NUMBER
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NUMBER IL
ForM of a ﬁgned Lift by a Peer,

I by virtue of the powers allow-
ed by a& of parliament to the peers of Scotland, to
fend lifts of peers whom they fhall judge fitteft to fit and
vote in the houfe of peers of the parliament of Great Bri-

tain, and in obedience to s Majelty’s proclamation,
charging and commanding all the peers of Scotland to

meet at Holyroodhoufe in Edinburgh, on
next, to nominate 2nd chufe the fixteen peers for Scotland,

to {it and vote in the houfe of peers in the enfuing par-

liament of Great Britain, do, by this my lift, name [here

the names of fixteen peers are inferted] to fit and vote in

the houfe of peers of the enfuing parliament of Great Bri-

tain. In witnefs whereof, I have figned and fealed thefe

prefents, at the day of
before thefe witneffes, &c.

Addrefled thus:
To the Lord Clerk Regilter, in that part of Great Bri:

tain called Scotland, or to his deputy or deputies officia-
ting at the enfuing meeting of the peers of Scotland, at
Holyroodhoufe, for chufing the fixteen peers for Scot-

land.
NUMBER
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N UMBER 1V.

Forym of a Certificate by a Sheriff, of 1
Peer’s having qualified himfelf to grant a
Proxy, or fend a figned Lift.

I Efq; advocate, fheriff-
depute of the fheriffdom of do
certify and declare to the peers of Scotland, to be aflem-
bled in his Majefty’s palace of Holyroodhoufe at Edin-
burgh, upon the day of next,
betwixt the hours of twelve and two in the afternoon, to
nominate and chufe the fixteen peers to fit and vote in

the houfe of peers in the enfuing parliament of Great
Britain, That the Right Honourable

appeared before me in a fenced court, held
by me at this day, where I did tender
to him the oaths of allegiance and fuptemacy, and decla-
ration againft popery on paper, and oath of abjuration
on parchment, which oaths and declaration the ' {aid
did repeat, fivear, and fubferibes
and [ have herewith returned the faid oaths and declara-
tion fo taken and fubferibed as faid is, as by the ad& of
parliament made in that behalf is dire&ted and appointed.
In witnefs whereof, I have figned and fealed thefe pre-
fents, at the day of

and of his Majefty’s reign the year.
NUMBER
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NUMBER V.

CERTIFICATE or Return by the Clerk-Re-

gifter, or Clerks of Seflion of the Sixteen
Peers chofen.

T Holyrood-houfe in Edinburgh, the

day of in obedience to his Maje-
{ty’s royal proclamation, of the date, at St James’s, the
dayof commanding all the

peers of Scotland to affemble and meet at this place this
day, between the hours of twelve and two in the afternoon,
to nominate and chufe the fixteen peers to {it and vote in
the enfuing parliament of Great Britain, whlch 1s to be
held on the day of next.
We and ' Efquires,
two of the principal clerks of feflion, by virtue of the
commiilion granted to us by the Right Honourable
clerk-regifter of Scotland, dated
and regiltered in the books of council and feflion
appointing us to officiate in his name at the
{faid meeting of the peers, do hereby certify and atteft,
that, after the oaths and declaration, required by law
to be taken by the peers prefent, were adminiftered
to them, and their votes, with thofe of the proxies,
and figned lifts of the abfent peers colle@ted and exami-
ned, [here the names of the fixteeri peers are inferted]

WEIC
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were elected to fit and vote, in the houfe of peers, in the
enfuing parliament of Great Britain, In witnefs where-

cf, we have figned and fealed thefe prefents with our

hands, in prefence of the peers ele@ors, place, and time
above mentioned,

NUMBER VL

Cory Warrant by Queen Mary to the She-
riff of Aberdeen in 1548, for extending
or retouring all the Lands of that Coup-

ty.

ARY, by the grace of God, Queen of the Scots,

to our fheriff of Aberdeen, and to his deputes,
greeting, forfamcickleas our deareft coufin, and tutor
James Earl of Arran, Lord Hamilton, &o, protece

tor and governor of this realm, and Lords of our
fecreit council, underftanding  that our auld epe-
mies of Eagland intend, the fpring of this year,
to invade our realm with all their force and power,

whilk may not goodlie be refifted without an general
tax of men and money, as have been thought moft ne-
ceffar, to be lifted off the haill eftates of the fame; whilk
tax cannot be made till the time the faid Lopds know the
value and extent of all the lands within our realm : Qup
will is herefore, and we charge you ftraitly, and command

that,
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that, incontinent thir our letters feen, ye pafs with all dili-
gence pofiible, and conveen ane condign aflyfe of the moft
famous men within the bounds of your office, and re-
tour be them all manner of lands lying within the {ame,
as well kirk-lands as temporal lands, and the patrimony

of our crown, and others being in their hands be reafon
of ward er otherwife; and that the faid affyfe be chofen
and fworn thercto in manner following, viz. the lands
that gives prefently of yearly maill and duty four pounds
to twenty fhillings of old extent, general and univerfal,with-
out any exception or regard toany retour paffit a-before;
and that ye bring and produce before us, our faid tutor
and governour, and lords forefaid, your retour, made in
manner above written, to our borough of Edinburgh, the
2oth day of January inftant, under the pain of rebellion,
and putting you to our horn;and giveye failzie therein, the
day being paft, ye be denounced our rebel and put to
our horn. And on likeways, that ye command and charge
the barons and landed men, dwelland within the bounds
of our faid fheriff-dome, to conveen with you at fick day
and place as ye fhall appoint unto them, for making of
the {aid retour, under the pain of rebellion. And,if they
failzie therein, that ye denounce them that difobeys our
rehels, and put them to our horn, and efcheat and inbring
all their moveable goods to us, for their contemption, as
ye will anfiver to us thereupon, to the execution of your
office, delivering thir our letters, be you duely execute and
indorfit, again to the bearer. Given under our fignet, at
Strivling the third day of January, and of our reiga the
feventh year 1g48.

Per Demmnosr Secrets C}lzfﬂfr', e
NUMBER
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o

NUMBER VIL

ForM of the Writ to the Sheriffs upon the
calling of a Parliament.

GEORGIUS,Dei gratia,Magnae Britanniae, Franciae,
et Hiberniae, Rex, fidet defenfor, Vicecomiti comi-

tatus de Salutem. Quia de avifamen-
to et aflenfu concilii nofiri, pro quibufdam arduis et gur-

gentibus negotiis, nos, ftatum et defenfionem regni noftri
Magnae Brital}niae, et ecclefiac, concernentibus, guoddam
Parliamentum noftrum, apud civitaterm noftram Wefllmin-
fter, die proximo fu-
turi, teneri ordinavimus ; et ibidem, cum praelatis, mag-
natibus, et proceribus, didi regni noftri, colloguium ha-
bere, et traftatum; tibi praecipimus, firmiter injungendo,
quod immediate, poft debitam notitiam prius inde dan-
dam, unum militem, gladio cin@um, magis idoncum et
difcretum comitatus praedic. per libere tenentes ejufdem
comitatus, qui ele@ioni hujufmodi intererunt, fecundum
formam ftatuti in eadem cafu editi et provifi, eligi facias.
Tibi etiam praecipimus, quod de quolibet regali burgo
comitatus praedict. unum commilfionarium, ad elegen-
dum unum burgenfem, pro clafle, five diftrictu, de difcre.
tioribus, et magis {officientibus, libereiet indifferenter, jux-
ta formam ftatuti inde editi et provif, cligt facias, Et no-
mina eorundem militis et burgenfis, quj tibi forent retor-

nata
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nata per clericos ad inde appuné&uatos, in quibufdam in-.
denturis inter te et illos refpective conficiendis, licet hujuf-
modi elegentes praefentes {uerint, vel abfentes, inferi, eof-
que ad di¢tos diem et locum venire facias. Ita, quod i-

dem miles et burgenfis plenam et {ufficientem poteftatem
habeant ad faciendum et confentiendum his, quae tunc ibi-

dem, de communi concilio di&i regni noftri, (favente
Deo), contigerint ordinari {uper negotiis anteditis. Ita
quod, per defe@um poteftatis hujufmodi, feu propter im-
providam electionem militis et burgenfis praedictorum,
dicta negotia infecta non remaneant quovis modo. Nolu-
mus autem quod tu, nec aliquis alus vicecgmes diéti reg-
ni noftri, aliqualiter fit clectus. Et eletiones illas, quae ti-
bi forent certificatae et retorpatae, ut pracfertur, nobis in
cancellariam noftram, ad dios diem et locum, certifices,

juxta formam {tatuti, una cum hoc breve.  Telte meip-
fo, apud Weltminfter die
anno regni nofiri

Written on the Tagg thus:
Vicecomiti comitatus de pro clegende
ad parliamentum, dic
proxime tenendum.

NUMBER VIIL

Fornm of a Shenil’s Intimation of a
Writ.

V HERFEAS the parliament of Great Britain, by their

a& for rendering the union of the two kingdoms
more catire and compleat, and for the mere uniform and

exprefs
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Expref& method of electing and returning members of par-
Hiament by authority of the fame, ena®:d, that, when a-
ny parliament fhall, at any time thereafter, be fummoned
or called, the forty-five reprefentatives of Scotland, in
the houfe of commons of the parliament of Britain, fhall
be elected and chofen by authority of the Queen or her
fucceflors, their writs; under the great feal of Great Bri- -
tamn, dive®2d to the feveral fheriffs and flewart; of the re-
{pective {hires or Rewareries; and the faid feveral fheriffs
or fewarts thall, on receipt of fuch writs, forthwith give
notice of the time of eledtion for the knights or co.nmifli-
oners for their refpedtive fhires or frewartries, And at
{uch time of election, the feveral frecholders of the raf pac-
tive fhires Jhall meee and conveen, at the head-boroughs
of the feveral fhires or {tewartries, and proceed to the c-
lection of their refpective commiflioners or knights for the
thire or ftewartry, And the clerks to the faid mestings,
immediately after the faid elections are over, fhall prefent.

Yy return the names of the perfons fo ele@ed to the fheriff
or ftewart of the thire or flewartry, wio fhall annex it 1o
his writ, and return it with the fune ¢o the' court, out of
which the writ 1s ifued. And feethg the faid writis come
to my hands, whereby [ am notified, that there i X new
parhament called to be held at Weltminfter, the
day of next enfuing, whereby
L am commanded and firmly enjoined, immediately after,
and upon receipt of the faid writ, to give notice
tothe whole frecholders within the fherifdom of
to the eff= they may meet, and ele one ku; ght
or commiffioner for the faid theriFdom of of
the moft fit and difcreet of the fheriffdom aforefaid, ac-
cording to the form of the fasasa iy that cale made and

Bb pro-
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provided, Thele are, therefore, intimating and making
known to the haill freeholders and ele&tors of the fheriff-

dom of in purfuance of the faid a&ts

of parliament and writiflued forth to us: That they meet

and conveen at upon

being the day of

betwixt the hours of twelve and two of the clock in the
_afternoon, 1in in order to e-

le& their reprefentative for the faid fhire to fit and vote
in the houfe of commons of the parliament of Great Bri-

tain, which 1s to meet on the faid day
of next, and ordain intimation hereof to
be made at the market-crofs of On 2 mare

ket-day following, and at the parifh-churches within the
fhire the next Lord’s day, and to be read by the precentors
immediately after divine fervice in the foremoon; and
thereafter affixed on the moft patent door of the faid
‘churches. Given and fubfcrived at the
day of and of his Majeltic’s reign:
the year

NUMBER IX

ForwM of the Execution of the above Inti-
mation.

TPON the day of one
thoufand feven hundred and feventy

being a markei-day, and macket-time, betwixt the hours
of
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:
of cleven and twelve before noony I A. B.iheriﬁ’-oﬁ'lcer,
balt at command of the fheriff-depute of the fheriffdom of

to the market-crofs of head-burgh
of the fheriffdom thereof, and thereat, after my crying
of three feveral Oyes’s, and open proclamation, did pub-
licly read the principal intimation and fummons, intima-
ting ‘and fummoning the refpeétive {rechoiders iwithin the
faid fheriffdom, to conveen and meet upon that day, at
the place, and to the efle& therein, and within mention-

ed; and, after due proclamation, and public reading there-
of, I affixed and left, at and upon the faid market-crofs,

a printed copy, whereof the within is 2 duplicate. "This
I did, before thefe witnefles, C. D. and E, F. both {lieriff-

officers, and hereto {ubfcribing with me.

An execution muft al{fo be made and given in, bearing
the officer’s having delivered copies of the intimati-
on to the precentors of all the parifh-churches with-
in the {hire, and of their being affixed on the moit

patent door of the feveral churches.

NUMBER X
ForMm of the Sheriﬂ:’é annexing to the

Writ the Return made by the Clerk to
the Frecholders.

The return is made in the form of an indenture be-
tween the fheriff and clerk, in the following manner:

HIS indenture, made at in a full couit
or mceting of the theriffdom thercof, holden the
day of in the year of

Bh2 tha
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the reign of our fovereign Lord George the Third, by the
grace of God, King of Great Britain, France, and Ire-
land, betwixt an honourable man, A. B. Efquire, theriff-
depute (or fubftitute) of the faid thire, upon the one part,
and Mr C. D, clerk, ele@ed to the effec under-written, by
the eledtors or frecholders of the faid hire, on the other
part, witnefleth, that, according to the form and tenor of
the brieve or writ of our fovere; gn Lord the King, anneyed

to this indenture, proclamation having been lawfully
made at the market-crofs of the borough of

head-borough of the faid thire of and at the re-

fpective parifh-churches within the fame, as the cuftom 15
the ele@ors and frecholders of the faid theriffdom, being
met the day above-mentioned, in the

of and thofe who were there prefent, be-
mg {worn and examined, according to the form, ftrength,

and cffe® of the feveral Ratutes made and provided

thereanent, they unanimoufly elected and chofe F.G. of
H. knight, refiding within the county, girt with

a {word,
habile, fit, and difcreet, giving and

granting to the a-
torefaid knight, full and fufficient power for himfelf and

tie whole community of the fajd thire, to do and confent
to {uch things in parliament, as by the common counctl

of the kingdom fhal] happen to be ordained, upon the af-
tars aforefuid fpecified in the fajd writ. In teftimony

whereof, to the one part of this indenture remaining
with the faid A, B. to be annexed to, and returned with
the writ, he, the faid A, B. and C. D. have {et their
hands and feals; and to the other part of the faid inden-

ture, remaining with the faid C. D, for the ufe of the
before mentioned fhire, the faid A, B. has alfo fet his

hand



APPENDIX 8

hand and feal, place, day, menth, and year of God, and
king's reion aforefaid.

When there is only a return made to the {heriff, of
2 member to reprefent the fhire, there is wrote and fign-
ed by him upon the back of (}e writ, as follows: ¢ The
¢ execution of the within writ js contained in the inden-

‘ ture hercto annexed. If there is likewife a return of a
burgefs, the indorfement s in thefe words: ¢ [he execu-
‘ tion of the within writ is contuned in certain indentures
‘ hereto annexed.

NUMBER XL

Cory Warrant for 3 Poll~eleion in the
Borough of Anftruther-Wefter, .

At the Court at St James’s the 26th day of June 1%6-,
P RESENT,
The KING’s Moft Excellent Majefty in Council,

WHEREAS there was fome time fince prefented to
his Majefty at this board, a petition of Robert

Robb, and others, burgefles, heritors, and inhabirants of
the borough of Anfiruther-Weiter in North Britain, pray-
ing, that his Majelty would be gractoufly pleafed to Trant
warrant for making an eledion of magiitrates and coup.

Bb g fellors
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fellors for the faid borough, by a general poll of {uch re-
fident burgefles, heritors, and inhabitants, paying and
liable in public burdens within the fame: and likewife a
petition of Revert Hunter, and other burgefles and heri-
tors of the fame borough, praying, that his Majefty
would be graciouily pleafed to order a warrant in council,
for reftormg the magiftracy and town-council of the faid
borough, by a poll ele&tion of the burgefles refident in
the borough, and heritors bearing part of the public bur-
dens, excluding honorary burgefles, fervants, and pen-
fioners of the town: His Majelty having taken the fame
into confideration, and received the opinion of his Maje-
{ty’s Attorney-general, the Lord Advocate of Scotland,
and s Majelty’s Solicitor-general thereupon, is pleafed,
with the advice of his privy-council, to order, that, for

the reltoring the peace and good government of the faid
berough, the inhabitant burgefles of the faid borough, who

refided there on the 18th of September 1763, and heritors
who, on the faid 18th day of September 14635, were li-

able i, and did bear, and fhall, upon the day of the poll-
election, be liable in, and bear a part of the public bur-
dens of the faid boerough, (excluding honorary burgefles,
{fervants, and penfioners of the town, or of any corpora-

tion within the fame, and others who are now, or fhall
be under any legal incapacity of ating at fuch election)

be, and they are hereby authorifed and commanded to
alfemble themfelves at the council-chamber within the
faid borough of Anftruther-Wefter, at ten o’clock in the
forenoon, upon Wednefday the rgth day of July next,
with centmuation of days, of which the fheriff-depute of
fife-thire is hereby required to give public notice, cight
days before the day of election, then and there to eleét fit

per{ons,
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perfons, (not exceeding fifteen in number, being the
number eledted at Michaelmas 1764), properly qualified
in terms of the fett and ufage of the faid borough, to be
magilirates and town-counfellors of the fame; and that
the perfons fo to be cleted bya majority of the burgefles
refident in the faid borough, on the faid 18th day of
September 1765, and heritors aforefaid, fhall continue
from that time magiftrates and counfellors, till the nfual
time of eleftion in the current year 1567, and that all
perfons claiming to vote as burgefles do give their bur-
oefs-tickets, or authentic extra@ts from the records of
this borough, of their admiflion to the freedom thercof,

and that the faid heritors do likewife give in certificates,
under the hands of the colle@or of the public burdens of

the faid borough, or other fatisfactory evidence of their
being liable in, or bearing a part, on the faid 18th Sep-
tember 1765, in refpec of the lands and tenements ﬁpon
which they (hall claim a right to vote at the poll-cle&ion,
and that they are then liable in, and do bear a part of the
public burdens of the faid borough of Anflruther-Wefler,
fix days at leaft before the day of eleftion, to the fuid
fheriff-depute, or his clerk, that their names may be cull-
ed before the eleftion; And that the theriff-depute of File-
{hire, (within which the borough lies), the therifl-depute
of Perth-fhire, and the (heriff-depute of Mid-Lothian,
-being the two adjoining counties to Fife-thire, or any twa
of them, be, and they are hereby anthoriled and requi-
red to attend, overlee, and dire&® fuch ele&ion, accord-
ing to law, and the rules ufed to be oblerved in fuch ca-
fes, and to form an authentic mftrument thereupon, un.
der their fubfcription manual, to be reported to his Ma-

jelty 1n council, for lus royal confirmation, and that they
B by do
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do adminifter to tle cled@ors, before they be admitted tq

poll, the oaths appomted by law to be taken in Sc*land,
by the ele@ors at ordinary clettions of magilivates, and

bes,
likewife the oath agnntt bribery and corruptior, il re-
quired by any perfon having a FIght to vore at the faid
election.  Of all which the perfons afore named, and all
others whom it May concern, are to take notice, and pay

due obedience hereto,

NUMBER XIL

Foraofa Precept from a Sheriff to 4
Borough,

A B Efqufre% theriff-depute (or fubﬁitutc) ot the
- county of to

the magifirates and town-council of the
royal borough of

Whereas, by a writ of ele@ion, to the parliament to be
holden at the city of W eltminfter, on the

day of directed to me, and bearing
teft the day of Iam
commanded, that, of every royal borough of the afore-
{2id county, I freely and indifferently caufe to he eleéted
one commilioner, to ele@ one burgefs, of the moft dif-
crect and fuflicient, for the clafs or diﬂyi&, ﬂccnrding ta
the form of the ftatutes thereupon made and provided, as
m the faid writ at more length is contained; herefore I

Fequire and ordain you, that, with alj convenient {pced,

/e
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ye freely and indifterently cle® one commillioner (in the

fame manner as you was in ufe to cle® commiflioners to
the parliament of Scotland) in order to elec a burgefs for
the clafs or diftrict of boroughs whereunto your borough
does belong, of the more difcreet and fubitantial men;
and that ye order the {aid commiflioner, {fo to be eleted

by you, to rcpair to the prefiding bo-
rough of the faid clafs or diftriét, upon the day
of (being the thirtieth day from the

teft of the {aid writ) and then and there to cle& the fiuid

burgefls to parliament, according to the form of the fta-
tutes thereupon made and provided, and in terms of the
{aid writ. Given under my hand and feal at

the day of 17
years, and of his Majefty’s reign the year,

NUMBER Xl

¥orM of a Commiflion from a Borough
to a Commiflioner to vote for a Burgefs
to {erve in Parliament.

N a council of the borough of holden
in the court-houfe thereof, being the-ordinary place
where the council ufes to fit, the day of

on thoufand feven hundred and
years: The which day the magiftrates and council of the

faid borough of being conveened, in obedi-
| CILCe
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ence to a precept direted to them by
Elq; fheriff-depute of the fheriffdom of
of the date the day of re.
quiring them to elect a commiffioner for the faid bo-
rough, as they ufed formerly to ele a2 commiflioner to
the parliament of Scotland, and ordering the faid com-
mitlioner to meet within the town-houfe of the borough
of being the prefiding borough of the
clafs or diftri&, upon the day of
at twelve of the clock in the forenoon, with the
relt of the commiffioners chofen for the feveral boroughs
of the faid diftri@, and there to vote for and eleé a bur-
oefs, outof the difcreeteft and molt fufficient, freely and
indifferently, for reprefenting the faid diftriét in the en.
fuing parliument of Great Britain, to be held at Weft-

minfter upon the day of next, by a
writ dire@ed to the fheriff of the fhire of
bearing date at Welminfter day of

Jaft; the faid magiftrates and council, being all qualified
conform to law, and having heard read the a& of parlia-
ment againft bribery and corruption, did unanimoufly
(or by a majority) ele&t and chufe, and hereby elect and
chufe whom they teltify to be a
man fearing God, of the true proteftant religion now pu-
blicly profeffed and authorifed by the laws of this realm,
expert in the common affairs of this borough, and a bur-
gefs thereof, their very lawful and undoubted commif-
fioner to the effe@ underwritten, giving, granting, and
committing to him their full power, for them, and in
their names, and upon their behalfs, to meet and con-
veen within the faid town-houle of as
being the prefiding borough of the clafs or diftri& of bo-
| roughs
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roughs whereof this borough is one, upon the faid

day of . 1nftant, with the reft of the
commiflioners chiofen for the feveral boroughs of this di-
ftrid, and there to vote for and elect a burgefs of the fuid
clafs or diftrict, out of the difcreetclt and molt fuflicient,
freely and indifferently, to reprefent the faid diftrit in
the parliament of Great Britain, appointed to be held
at Weltminfter the faid day of

next, promifing to hold firm all and whatever things
their faid commiffioner does in the premifles; and or-

dain the clerk to give out an extrad of the above

commiffion, and to affix the feal of the borough thereto.
Extra&ed forth of the council-record, and the feal of the

borough is hereto affixed, by me
(Signed) clerk,

NUMBER XIV,

For M of an Indenture between a Sheriff
and a Clerk of a prefiding Borough.

HIS indenture, made at the borough of
the day of one
thoufand feven hundred and years, and of the
reign of our fovereign Lord, &c. the year,
betwixt A. B. Efquire, fheriff-depute (or {fublftitute) of *ne
fhire of on the one part, and C. D.
COmMmon
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common clerk of the borouch of

and clerk to the ele&ion of g burge(s to ferve in parha-
ment for the clafs or diftri@ afier mentioned, fpecially
appomnted to make the return of the fhid cle®ion, con-
torm to the ftatutes made on that behalf, on the other

part, witnefleth, That, by virtue of his Majelty’s writ of

eledtion, bearing teft the day of December [af,
direéted to the theriff of the faid fhire of
and to the therifs of the fhires of and

and of the faid fheriffs their {eve-
* 1al precepts thereupon, directed Lo the boroughs of

for chufing each of them 1 commiflioner or delegate ¢

the effed under wrj tten, and ordering the refpedtive com-
mulhoners to meet at the faid borough of

as the prefiding borough for the time, of the clafs or d;.
ftri& of boroughs ahove mentioned, upon the day and
date of thefe prefents, being the thirtieth day after the

teft of his Majelly’s writ of cletion aforefaid, and to
chufe a burgefs for the faid difiri& to reprefent them ip

the enfuing parhament, to be holden at the city of Wefl-

minfter upon the day of

next.  The commiffioners chg.
fen for the boroughs aforefaid, being this day met in the

council-houle of the faid borough of the
prefiding borough at the faid clection, did, by an unap;.
mous vote, (or by a majority of votes), of the faid com.
miflioners, who produced commuflions duly authentica.

ted, freely and indiﬁ'ereutly chufe and ele&t E. F. Efg; a
burgefs of the borough of to attend

and ferve in the enfuing parliament of Great Britain, for
~ the faid clafs or diftri@t of boroughs above mentioned, gi.

ving
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ving and granting to the faid E. F. full and fufficient
power for himfelf, and the commonalty of the faid clafs
or diftri&, to do und confent to thofe things which then
and there fhall happen, by the common council of the

kingdom, (by the bletling of God), to be ordaiged upon

the affairs mentioned in the faid writ, In witnefs where-

of, to the one part of thefe prefents, remaining with the
faid A B. Efq; to be annexed to apg returned with his

Majefty’s writ of clection atorefaid, directed to the therilf
of the faid fhire of he the faid A. B, and
C. D. have fet their hands and feals; and to the other
part remaining with the faid C. D. for the ufe of the di-

fterd of boroughs before mentioned, the {y1id A, B. hag
alfo fet his hand and feal, place, day,

month, year of
(God, and king’s reign aforefaid,

ER R A T A

Page  33. line 6. for 1426 read 1427,
75+ line g. affer privy-feal add the mafter of re-
quetls,
91. line 2. £ commons yeqd commoners,
106. in the note, fr $ 4. read § 8,
194 line 18. for tenop yopd tenure,
237. line 22, Jor however reaq how,
302. m the note, after § add 1,
340 catchword, Jor within regd its.
350 hine 21, after for pdd a
b line 24. for 0 reay the
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A

DJUDGERS have no votc during the legal rever-
fion, p. 39, 216.

——- ——may vote after expiration of the le-
gal, provided they be in poffeflion; but, if more than
one upon the fame lands, the firft infeft alone can
vote, 214,

Alteration of circumitances, what {ufhicient to authorife
turning a perfon off the roll, 264, et feg.

Articles, Lords of, 62.

Articles and fupplications to be delivered to the clerk-re-

aifter, to be by hir prefented to a convention appoint-

ed to meet 20 days before the parliament, 71.

Articles, committee of, declared a grievance, and abolifh-

ed, 77+
B

Bagimont’s roll, 154.

Bribery and corruption ; the effedt of, 332 to 340.

Bribe given to a wife, without the knowledge of her hu.
fband, does it difqualify the hufband? 340. |

o Are thofe who afk, but do not receive areward for
their votes, difqualified ? 341.

Boroughs royal, poffeffed of lands holding of the King,
can they vote in the ele@ion of 2 commiflioner from
the {hire? 198.

Magiftrates and counfellors of royal boroughs, how

chofen, 319.
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Boroughs royal. Magiftrates and counfellors of, muit be
annually ‘elected; and if the ele@tion does not proceed
on the proper day, none take place, without a warrant
for a poll, p. 320.

——~—-Not lawiul for the minority to feparate from
the majority, 322,

~~—~—"Lawful to any conflituent member, at any meet-
ing for election of magiftrates or cpunfellors, or of any
previous meeting, who fhall apprehend any wrong to
be done by the majority of fuch meeting, to complain
to the court of feflion, 324.

=————Within what time muft fuch complaint be pre-
ferred.—Cafe of Pittenweem, 326.

s Who muft be partics to fuch complaint, 327.

wr—=~——~Can abfent members complain? 32q. |

e What wrongs or abufes are prop;er. grounds of

 fuch complaints.—Ca{'eq of Pittenweem, Jedburgh,
Brechin, and Inverkeithing, 340 to 340
~———-—Can thofe called as defenders to fuch complamts

be brought as witneffes for the complainers? 343.
—commiffioners from, how cle@ted, 347, ¢f feq.

—How muft their qommiﬁioqs be authenticated?

353:
r——What are their qualiﬁcations > 9 513

. sm——Precepts for chuﬁng {fuch commiflioners, by
whom iffued, and to whom directed, 347.

Their reprefentatives, where and 1}0\%; chofen,
354> ¢ Jeq.
=———Their neceffary qualifications, 371, ¢t /7.
Boroughs royal divided into different diftridts, 88,
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Boroughs royal. Prefiding borough which, p.88 and 362,

Has a cafting vote in cafe of an equality, 361.

C
Church of Scotland, 42.
A& of annexation of the church-lands to the

crown, 46.

—Prefbyterian form of government approved of in

parliament, 48.
~—wm—=—Qrder of bifhops reftored, 52z
Epifcopal form of government abolifhed in 1640,

53
~————Reltored again in 1662, g4.

——Declared a grievance in 168g, and totally abo-
lifhed, 53.

Church-lands how valued, 1354.

Erected into a temporal lordfhip, the vaffals

whereof have taken the benefit of the afs of annex-

ation afford no freehold qualification, 197.

Claims for enrolment, what muft they contain, 138.

Claims and objecions to perfons  ftanding upon the roll;
when, and with whom muft théy be lodged, iD.

Claims or objetions lodged with the fheriff-clerk need
not be figned, 121.

Claim fuftained, though not lodged till 4 o'clock in the
afternoon of the 6th of Auguft, though the Michael-
mas meeting was held on the 6th of O&ober, before 2

m the afternoon, 140.
Claim, not neceffary that a claim mention the precife vas

Ination of the lands, 150.
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Claim, mifreprefenting the place of regiltration of the
claimant’s feifin, not fultained, p. 140.

~————Not neceffary that a claimant attend the meeting
of freeholders in perfon, 142,

Complaints fummary.—Perfons refufed to be admitted
to, or ftruck off from the roll, may complain to the
court of Seffion, 117,
———Delay to enrol, held equivalent to a refufal, ib,
~———Whether a comﬁlaint be competent when the free-

holders repel an obje&tion for ftriking a perfon off the
roll, 121.

Freeholders apprehending that a perfon has been

wrongtully enrolled, may complain to the Lords of
Seflion, 120.

Whether complaints can be received from per{ons

who do not ftand on the roll at the time, r22.
————Who muft be made parties to complaints before
the court of feflion, 131.
———Method of ferving 2 complaint, 132,
~——LFTrecholders proceeding againft a complainer after
his complaint is ferved, guilty of a contempt of court,

133
(a0 new evidence be received before the court of

feffion in order to fupport a claim for enrolment ? 127
and 3%3.

, Can new objedions, not moved at the freeholders
meeting, be fet up againlt a claimant’s title under 2
complaint hefore the court of feffion? 125,



Complaint. The freeholders judgement, refufing to admit,
or flriking off the roll, being affirmed by the court of
{eflion, the complainer forfeits L. 30 of penalty, with

full cofts of fuit, p. 124.
e WhHat if the complaimt Be prefesred in e jolnt

names of a liferenter and far? 124,
Sheriff and ftewart-clerks muft immediately obey

the judgements of the court of feflion ifi complaints,
under the penalty of L. 100, 121,
Convention of eftates, what, 82,

Convocation of the King’s lieges, what, 107.
Coroner: The offices of coroner and ferjeant aﬂ'ord fio
" freehold qualification, 1g4.

E

-Eleétion of commiflioners from fhires, wlere held, 280,
————Diet of, how publifhed, 279,
e Prefes and clerk, how chofen, 283,
Minutes of elefion, by whom figned, and to
whom delivered, 294.
w————-—Mode of procedure in electing commiffioners from

fhires, 297.

Reprefentatives of royal boroughs, where, and
how eleéted, 354, e feq. |
Perfons incapable of being eletted, 2 §4 to 258,

and 271 to 2735.
Entail, Does an infeftment upon 2 difpofition by an heir

of entail barred from the power of aliening, afford a
title for enrolment ¢ 214.

Extent old, forty fhilling land of, what, 148.
e What evidence neceffary to fhow that lands are
truly a forty fhilling land of old extent, 157, f g,
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Extent old, Two twenty fhilling lands equal to a forty
fhilling land, p. 162.
~——Lands extended together with an annualrent of

one merk out of certam other lands, to ten merks, {uf-
ficient for enrolment, ib.

———A twenty merk land divided into two moieties, and

vefted in two different proprietors, gives neither a title
to be enrolled, 164.
———The old extent muft be diltin& from the feu-duties
in feu-lands: This explained, 177,
—~—Heirs-portioners fucceeding to a forty fhilling land
of old extent, has the {on of the eldeft a title to be ene-
rolled? 170.

F
Fi{}iings. A freehold qualification, if valued in the cefs-
books, 194.
Formula, ¢8.
Frecholders roll, how made up, 113.

]

Their Michaelmas head-courts, whea to be
held, 116,

a—mem——The original conftituent members of their

annual meeting at Michaclmas, who, 133,

e —Extra of the roll made up at each mecting,
and of the minutes, muft be delivered gratis to the fhe-
riff-clerk to be inferted in the {heriff-books, and pro-
duced at next meeting, 134.

e wSheriff-clerk, negle&ing or refufing to infert
the rolls or minutes in the fheriff-books, or to give
figned copies or extrads thereof; forfeits L. 100, 1b.
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Freeholders. The principal books not being produced at
a meeting of freeholders, a copy extraéted and_ﬁ_gn_ﬁd by
the fheriff-clerk fufficient to fupply their place, p, 135,

Sheriff-clerk, giving falfe copies of the roll or
minutes, forfeits L, 100, and becomes incapable of hold-
ing his ﬂﬂ?l(":ﬁ', ib.

e Method of chufing the prefes and clerk, ib.

~—————Minutes of their eletion, by whom figned,
110,

-——Qaths to be taken by the freholders at theip

meetings, b, and 281,

——Quakers, their folemn affirmation fufficient,

137,

——Oaths to be taken by the clerks to the meet.
ing of frecholders, ib, and 2¢8.

Method of making up the roll at Michaelmas
meetings, or meetings for ele@tions, 137,
——Two perfons enrolled on the fame lands, the

one as fiar, and the other as liferenter, ought to be fo
diftinguithed in the roll, 142,

Freeholders have no power to review the proceedings of
former meetings, 1b.

—Have no right to call for the warrant of 3
charter, or to enter into a difcuffion of 2 claimant’s pro-
grefs, 207.

-One irecholder may conflitute 2 meeting, 143,
-If the frecholders negle to meet at Michael-
mas, 1s there any remedy? 144.

em————Qualifications of a freeholder, fo far as relates
to the title, what, 146, ¢f foq.

i
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H

Head coutts, formerly three, now only one in a year, 14.

e When to be held, 116.

Heirs-apparent entitled to be enrolled by virtue of their
predeceflors infeftments, 225,

A grandfon by the mother’s fide cannot be
enrolled as apparent heir to his grandfather, but muft
be firft ferved, 227.

No objection to an heir being immediately

enrolled, that he has made up titles in his own perfon,
228.

| ]

Hufbands may vote in right of their wives freeholds, and
widowers of heirefles in virtue of the courtefy, 216.
Hufbands cannot vote upon the apparency of their wives,

229,
Muft an heir-apparent lodge a claim two ca-

lendar months before the Michaelmas meeting? ib,

I
Infeftment muft be taken,and feifin regiftered, one year

before enrolment of any perfon claiming, 203.
memeeme—-Date of prefenting feifins to the keeper of the

reg:ﬁer, and of his marking them in the minute-book,

reckoned the date of the regiftration, 206.
—Infeftment, though not regiftered il more

than fixty days after it is taken, st a goc—d title for
enrolment’ ib.

Difpenfing claufes ina charter, fufficient to
- fupport an infeftment taken at one place for feveral

__"h
o,
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difcoiitignoiis parcels of laiid, though the union be dif-
folved by an alienation of a patt, p. 468,

Interdiétion n6 objeflion to a petfod’s being énrolled, 2 54.

L
Liferent-right entitles to vote, 215
Liferenter and fiar of the fame lands may both be enroll-
ed; but the fiar cannot vote when the liferenter claims
that privilege, ib,

M _..
Minor frecholders, or fatuous, cannot be enrolled, 253

N
Nominal and fictitious, 247, to 252,

0
Oaths to bie taken by peers, See peers.

—-—To be taken by freeholders, 136, and 287.
~«-=To be taker by the ¢lerk to-the meeting of free-
holders, 2¢6.

—-—To bé taken by cletks of royal borﬁﬁghs atthe elec.

tion of a commiffioner or delegite, 550,
—--—To0 be takeri by magifirates and comfellnrs at fuch
cleGton, ibidem, et 351
—-=To be taken by the common elerks of prefiding bo-
" roughs at thé elé&ion of their reprefentativss, gg5.

~-—T0 be taken by comumiffioners from borowghs at
fuck eledtions, 340

Oath of truft and pofleflion, 231, ef £g.
~-—Mult be taken, if required, at any meeting of free!
holders, whether for eletion or adjufting the rolls; 2 33.
- B
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Qath of truft, &ec. cannot be put till after the eletion of
prefes and clerk, p. 235. | |

~--+Muft be taken by commiffioners from thires, if cho-
fen in abfence, before taking their feats, 299,

_ P
Papifts, and thofe who refufe to take thé formula, can nei-

- ther ele&, nor be eleted members of parliament, 25.4.
Parliament, Englifh, its rife and progrefs, s.

—When reprefentatives were firft fent from
counties, 5.

- When firft fent from boroughs, 16.

When parliament was feparated into two hou-

fes, 17. {
Parliament, Scoteh, its origin and firlt conftitution, 20.
Reprefentatives from boroughs introduced in

the reign of Robert Bruce, 24.
—Small barons relieved of the burden of attend-

“ing-in parliament, 29.

. i F inies impofed on abfent members, ib.

o —-Common fpeéker of parliament, 30. -

Daily allowance to commiflioners from fhires

and boroughs, b,
—rmee——Commiflioners from fhires elected yearly, 34.

——~—DMajority of the three eftates fuﬂit:lent, though

.one fhould entirely diflent, 57.
Subfidies, how granted in the Scotch parlia-

ment, 79,
. Parliameot of Britain, how compofed, 86.

. Peers of Scotland, who, gs.
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Pears,Bi*itml, not entitled to vote in the ele&tion of the fix-
teen Scotch peers, p. ¢6.

Peers, Englifh, fucceeding to a Scots peerage, mayvote, b,

———Cafes as to that matter of the Dukes of Hamilton,
Queentberry, and Argyle, 66 and g7.

~—Peers, minors, or papifts, cannot vote, 98,

——Nor, if fufpe@ted of ‘popery, until they fwear, and
fubferibe the formula, ib,

<=—~Oaths and declarations to be taken by peers, gg to

101.
—=—No peer entitled to eled, or be ele&ted, who, within a

-year preceeding, has been twice prefent at Divine fer- -

vice in any epcopal meeting, the paftor whereof has
not taken the oaths to government, and does not pray
for the King by name, and for all the Royal family, in
the fame form as in the liturgy of the Church of Eng-
land, 101. :

——Abfent peers may vote by proxy, or fend ﬁgncd '
hits, 102, ‘

——Neceffary formalities of promes and figned lifts, 102
to 104, |

~——Can peers fatuous vote ! 105.

Peers called to vote by proclamation, 106.

~~—Muft come with their ordinary attendants only, ib.
~——Muft treator debate of nothing but the ele@ion, 108.

——Method of procedure at the eletion of peers, 109,
to 151, |

——Their eldeft {ons incapable of electing, or being e-
Jected, commiflioners from fhires or boroughs, 255,
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Penalty. upon the commiffioner Iaft elected, or the fhe, -
riff-clerk recewmg the vote of any pErﬁJn whe does
npt fand upon the roll, or not calling for or refufing
the vote of any perfon whofe name is upon the roll, in
the choice of prefes and clerk, p. 282, ¢t fog.

For the fheriff-clerk’s rejeting, or refufing to fign
the minutes of the ele@tion of prefes and clerk, or fign-.
ing falfe minutes of fuch eletion, 294,

————For freeholders feparating from the majority, and .
fetting up any perfon-as prefes or clerk, other than
thofe chofen by the majority, 295,

=On thofe whq prefume to act as prefes and clerk,

w:thout being ¢hofen by the majority, ib,

—0n the prefes veceivipg the vote of any perfon not
ﬁn_n_dir;g upon the roll made up by the mecting for e-
le&tion, or not calling for, or refufing the vote of any
perfon ftanding upon that roll, 2g8.

~——0n the clerk to the meeting of freeholders ref nfing
to return the perfon elefted by the majority, or return-
ing any qther perfon, 301,

w——eOn the fheriff’s failing to annex to the writ the

~ return made by the clesk to the meeting of freeholders,

or annexing 2 return made by any. other pesfon, 304,
=0 the clerk of the crown negleding to enter re-

turns made to. him by the fheriffs, oy making any, alte-

ratmn, unlefs by arder of the Houfe of Commons, or

giving a certificate of any perfons not returned, , 317,
————0n perfons elected by a minority prefuming to vote

in the eledtion of magt&rates and counfellors of royal
]Jﬂroughs, 323:
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Penalty on perfons eledted by 2" minority prefuming to
a& as magiftrates or counfellors, p. 323, | |

-;—:-:011 fheriffs ﬁegle;&ing their duty in the delivery of

precepts to the maéiﬁrqtes of royal boroughs, 348.

—On magiﬂrates to whom precepts are dire@ted gne.
gledting their duty, ib.

e 011 clerks of royal bnrdughs negle&iﬁg or refufing
to fign and feal a commiffion to the commiffioners e.

lefted by the majority, or figning and fealing a com-
miffion to any other perfon, 353,

=——O0n any perfon other than the common clerk of a
royal borough prefuming to a& as fuch, and making
out 3 commillion to any other than the commiffioner
appointed by the majority, 4 §3.

~———0Q0 common clerks of prefiding boroughs negle@. .
ing or refufing to return the perfon ele@ed by the ma-
Jority of commiffioners, whofe commiflions are duly
authenticated, or Teturning any othep perfon, q¢7,

e On fheriffs neglecting or refufing to anj
writ the return made by the clerk to the

rough, or anpexing to it a return made
perfon, 360,
Penalty and difability inflited on thoefe
the aé of the 2d of George IL. cap. 24,
Forother penalties,

and Supply.
Poll, warrant for, 344, &c,

——T0 whom directed, 3477,
Premunire, penalty of, 108.

Privy-council of Scotland abolifhed

ex to the
prefiding bo- -
by any other

Wwho tranfgrefs

P: 259, .
fee Complaints, ‘recholders,

y 2,
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R
Retour. No objE.&jloh to it, that there were not fifteen
" jury-men upon the inqueft, p. 163.

No objection to a retour’s bcmgi evidence of the
"old extent, that at the time of its date the lands held,
of a fubject fuperior, 164,

Retours of church-lands, if fufficient to prove the old
extent, 166, ¢f foq.

Returns. Clerkschofen by the meeting of freeholders muft

return fo the fheriff the perfon elefted by the majority
" of the frecholders ftanding upon the roll, 3or.

- Sheriff-mult annex to the writ the return made by
~the clerk ‘chofen by the. majority of the frecholders,
-and return the writ to the crown-office, 304,

Common clerk of the prefiding borough muft re-
-turn to the fheriff of the county the perfon eletted by

- the majority of the commiflioners from the feveral bo-
‘roughs of the diltrid, whofe commiflions are duly au-
 thenticated, 257,

__......:Sheriﬂ: muft annex to the writ the return made
-by the clerk of the prefiding borough, 36,

S

Shires, how reprefented in parliament, 87,
Their reprefentatives, why termed commiffioners,

' 300. - . |

| Mode of procedure in their ele@ion, 227, ef ffg.

Soldiers muft remove to the diftance of two miles from
all places of eleion, s11.
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Supply, commiflioners of, what are their neceflary qnalt-
fications, p. 186.

~——e—-What number of commiflioners neceflary to cons
ftitute a quorum, 188.

~———Convecner may call a general meetlng, notwjth-
. ftanding an adjournment to 2 more diftant day, 18.

Commiflioners muft take the oaths of allegiance
and abjuration, and fubfcribe the affurance, under the
penalty of L. 20, ib.

Sutherland, county of, its pamcular circumf{tances mth
regard to the ele@ing a commiflioner, 1 09s ¢t feq.

T

Teinds. Can they afford a frechold qualification ? 1gs.

Title, The title on which one claims are to be enrolled
muft be abfolute, and not depend on the will of an¢-
ther, 211.

[

~——A difpofition of lands containing an. aflignation to
a charter, but referving the property, ot dominiun: utile,
to the granter, docs not afford a title for enrolment,
230, |
u
Union of the two kingdoms, 8s.
V
Valued rent, what'and how eltablifued, 173, effeq.” -
Valnation, divifions.of, how made, 178 to 191, ¢f _/Eg
At what meetings can they be divided, 187

e =——Divifion made by a private meeting, if con-
_firmed by a fubfequent legal meeting, is.thereby valie
dated, 188,
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Valuation. Who muft be called in a divifionn of valuatis
on? p. 190.

No other evidence of valuation can be recei-

ved by the frecholders but what arifes from the books

of the commiffioners of fupply, 193.

If ttie commiffioniers of fupply commit inju-
ftice or miltakesin dividing valuations, what fémedy
Jies? 148, et foq.

oo What if they refufe to dmde valuatidns, 180,
et feg.

we——-Four hundred pounds of valuation a fuffici-
ent title for enrolment, though the lands be a&tually
retoured to lefs than 4o fhillings, 193.

W
“{Wadfets proper, entitled to a vote; improper ot 3‘9‘ and
218.

_.:.__CIaufe empowermg a wadfetter to call fﬂr his mo-
ney, not neceffary, 210,

N0 objection to 2 wadfetter’s right to be enrolled,

that the reverfer is to have the benefit of the cafualties

of fuperiority, 220.

Wadfet of a fuperiority 2 good title, though the feu-duty
be precifely equal to the interelt of the redemption-

. THoNey, 221.
wmaveer— W hether @ fimple renunciation by the wadfetter,
without a declarator of redemption or refignation, will

entitle the reverfer to be admitted to the roll, 222.

- Writ iffued by the clerk of the crown fo the ﬂler‘ﬁ's of tho
feveral counties, 247. .

r~—FHow to be publifhed, 279 and 347,
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