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[13] We have no occasion to consider either 2. Statutes $=>216 
the causes or the e:ictent of farm tenancy; or Debates in houses of Congress, though 
whether its progressive increase would be ar- generally not considered to e:icplain meaning 
rested by the provisions of the act. Nor need of words of statute, may be considered as re­
we consider the occupations of the beneft- fleeting light upon general purposes of stat-

ute and evils sought to be remedied. 
ciaries of the legislation. These are matters 
for the consideration of Congress; and the 
extensive provision for the refinancing of 
farm mortgages which Congress has already 
made, shows that the gravity of the situation 
has been appreciated.37. The province of the 
Court is limited to deciding whether the 
Frazier-Lemke Act (11 USCA § 203 (s) as ap­
plied has taken from the bank without com­
pensation, and given to Radford, rights in 
specific property which are of substantial val­
ue. Compare Ochoa v. Hernandez y Morales, 
230 U. S. 139, 161, 33 S. Ct. 1033, 57 L. Ed. 
1427; Citizens' Savings & Loan Association v. 
Topeka, 20 Wall. 655, 662, 664, 22 L. Ed. 455; 
In re Dillard, 7 l!'ed. Cas. page 706, No. 3,912. 
As we conclude that the act as applied has 

•602 
done so, we must *hold it void ; for the Fifth 
Amendment commands that, however great 
the nation's need, private property shall not 
be thus taken even for a wholly public use 
without just compensation. If the public in­
terest requires, and permits, the taking of 
property of individual mortgagees in order 
to relieve the necessities of individual mort­
gagors, resort must be had _to proceedings by 
eminent domain ; so that, through taxation, 
the burden of the relief afforded in the pub­
lic interest may be borne by the public. 

Reversed. 
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I. United States $=>35 
Power of President to remove members 

of Federal Trade Commission is limited to re­
moval for specific causes enumerated in stat­
ute permitting removal for Inefficiency, neg­
lect of duty, or malfeasance in office (Feder­
al Trade Commission Act, § 1, 15 USCA § 41). 

in 1920, to $452 millions; in 1932, to 
$629 millions. See The Farm Debt Prob· 
lem, supra, p. 21. 

3. Courts $=>92 
Expressions of court which are beyond 

point Involved In opinion do· not come within 
rule of stare decisls, and dicta, though they 
may be followed if sufficiently persuasive, 
are not controlling in subsequent case. 

4. Trade-marks and trade-names and unfair 
competition ®=eOV2 

Federal Trade Commission acts in part 
as legislative agency and In part as judicial 
agency, and exercises quasi legislative and 
quasi judicial functions, and must be free 
from executive control (Fede1·al Trade Com­
mission Act, §§ 1, 5, 6, 7, 15 USCA §§ 41, 45, 
46, 47). 

5. Constltutlonal law $=>58 
Congress has authority to require quasi 

legislative and quasi judicial agencies to dis­
charge their duties independently of execu­
tive control, and to fix period of holding of­
fice and to forbid removal by President of 
members thereof during their term of office 
except for cause. 

6. Constitutional law ~50 
Each of three general departments of 

government must be maintained entirely free 
from control or coercive influence, direct or 
indirect, of either of others. 

7. United states $=>35 
Whether President has power to remove 

officer in spite of congressional limitation on 
power of removal depends on character of of­
fice, and whether officer exercises quasi leg­
islative or quasi judicial functions. 

8. United States ~35 
Statute permitting President to remove 

members of Federal Trade Commission for 
inefficiency, neglect of duty, or malfeasance 
in office, when construed to limit President's 
power to removal for causes thus enumerated, 
held valid restriction on authority of execu­
tive (Federal Trade Commission Act, §§ 1, 5, 
6, 7, 15 USCA §§ 41, 45, 46, 47). 

On Certificate from the Court of Claims. 

Suit by Samuel F. Rathbun, as executor 
of the estate of William E. Humphrey, de­
ceased, against the United States. in which 

37 See note 4. 
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the Court of Claims certified question·s to the 
United States Supreme Court. 

Questions answered. 

•604 
•Mr. Wllllam J. Donovan, of Washington, 

D. C. (Messrs. Henry H. Bond and Ralstone 
R. Irvine, both of Washington, D. 0., of coun­
sel), for· plaintiff. 

•61:.I 
*The Attorney General and Mr. Stanley F. 

Reed, Sol. Gen., of Washington, D. C., for the 
United States. 

•618 
*Mr. Justic-e SUTHEU~AND delivered the 

opinion of the Court. 

Plaintiff brought suit in the Court of 
Claims against the United States to recover 
a sum of money alleged to be due the de­
ceased for salary as a Federal Trade Com­
missioner from October 8, 1933, when the 
President undertook to remove him from of­
fice, to the time of his death on February 14, 
1934. The court below bns certified to this 
court two· questions (A<'t of February 13, 
1925, § 3 (a), c. 229, 43 Stat. 036, 939, 28 U. S. 
C. § 288 [28 USCA § 288]). in respect of the 
power of the President to make the removal. 
The material facts which give rise to the 
questions are as follows: 

William E. Humphrey, the decedent, on 
December 10, 1931, was nominated by 'Presi­
dent Hoover to succeed himself as a member. 
of the Federal Trade Commission, and was 
confirmed by the United States Senate. He 
was duly commissioned for a term of seven 
years, expiring September 25, 1938; and, aft­
·er taking the required oath of office, entered 
upon his duties. On July 25, 1933, President 
Roosevelt addressed a letter to the commis­
sioner . asking for his resignation, on the 
ground "that the aims and purposes of the 
Administration with respect to ·the work of 
the Commission can be carried out most ef­
fectively with personnel of my own selec­
tion," but disclaiming any reflection upon the 
commissioner personally or upon bis services. 
'l'he commissioner replied, asking time to con-

* 61D 
*sult his friends. After some further corre-
spondence upon the subject, the President on 
August 31, 1933, wrote the commissioner ex­
pressing the hope that the resignation would 
be forthcoming, and saying: "You will, I 
know, realize that I do not feel that your 
mind and my mind go along together on ei­
ther· the policies or the administering of the 
Federal Trade Commission, and, frankly, I 
think it ls best for the people of this country 
that I should have a full confidence." 

The commissioner. declined to resign; and 
on October 7, 1933, the President wrote him : 
"Effective as of this date you are hereby re­
moved from the office of Commissioner of 
the Federal Trade Commission." 

Humphrey never acquiesced in this action, 
but continued thereafter to insist that be was 
still a member of the commission, entitled 
to perform its duties and receive the compen­
sation provided by law at the rate of $10,000 
per annum. Upon these and other facts set 
forth in the certificate, which we deem it un­
necessary to recite, the following questions 
are certified: 

"1. Do the provisions of section 1 of the 
Federal Trade Commission Act, stating that 
'any commissioner may be removed· by the 
President for inefficiency, neglect of duty, 
or malfeasance in office', restrict or limit the 
power of the President to remove a commis­
sioner except upon one or more of the causes 
named? 

"If the foregoing question is answered· in 
the affirmative, then-

"2. If the power of the President to re­
move a commissioner ls restricted or limited 
as shown by the foregoing interrogatory and 
the answer made thereto, ls such a restric­
tion or limitation valid under the Constitu­
tion of the United States?" 

The Federal Trade CQmmisslon Act, c. 311, 
38 Stat. 717, 718, §§ 1, 2, 15 U. S. C. §§ 41, 42 
(15 USCA §§ 41, 42), creates a commission of 

•6:.tO 
five •members to be appointed by the Presi-
dent by and with the advice and consent of 
the Senate, and section 1 provides: "Not 
more than three of the commissioners shall 
be members of the same political party. The 
tirst commissioners appointed shall continue 
in office for terms of three, four, five, six, and 
seven years, respectively, from the date of 
the taking effect of this Act [September 26, 
Ull4], the term of each to be designated by 
the President, but their successors shall be 
appointed for terms Of seven years, except 
that any person chosen to fill a vacancy shall 
be appointed only for the unexpired term of 
the commissioner whom be shall succeed. 
The commission shall choose a chairman 
from its own membership. No commissioner 
shall engage in any other business, vocation, 
or employment. Any commissioner may be 
removed by the President for Inefficiency, 
neglect of duty, or malfeasance in of­
tice. • • •" 

Section 5 of the act (15 USCA I 45) in part 
provides that: 
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"Unfair methods of competition in com- [1] First. The question first to be consid-
merce are declared unlawful. ered is whether, by the provisions of section 1 

"The commission is empowered and directed of the Federal Trade Commission Act already 
to prevent persons, partnerships, or corpora- quoted, the President's power is limited to re­
tions, except banks, and common carriers sub- moval for the specific causes enumerated 
ject to the Acts to regulate commerce, from therein. The negative contention of the gov­
using unfair methods of competition in com- ernment is based principally upon the deci­
merce." sion of this court in Shurtleff v. United States, 

189 U. S. 311, 23 .S. Ct. 535, 537, 47 L. Ed. 
!s:l8. That case involved the power of the 
!'resident to remove a general appraiser of 
merchandise appointed under the Act of June 
10, 1890, 26 Stat. 131. Section 12 of the act 
provided for the appointment by the Presi-

In exercising this power, the commission 
must issue a complaint stating its charges and 
giving notice of hearing upon a day to be 
fixed. A person, partnership, or corporation 
proceeded against is given the right to appear 
at the time and place fixed and show cause 
why an order to cease and desist should not 
be issued. There is provision for interven­
tion by others interested. If the commission 
finds the method of competition is one pro­
hibited by the act, it is directed to make a re­
port in writing stating its findings as to the 
facts, and to issue and cause to be served a 
cease and desist order, If the order is dis-
obeyed, the commission may apply to the ap-

* 621 
proprlate Circuit Court of *Appeals for its en-
forcement. The party subject to the order 
may seek and obtain a review in the Circuit 
Court of Appeals in a manner provided by the 
act. 

Section 6 (15 USCA ~ 46), among other 
things, gives the commission wide powers of 
investigation in respect of certain corpora­
tions subject to the act, and in respect of oth­
er matters, upon which it must report to Con­
gress with recommendations. Many such 
investigations have been made, and some have 
served as the basis of congressional legisla­
tion. 

Section 7 (15 USCA § 47), provides that: 
"In any suit in equity brought by or under the 
direction of the Attorney General as provid­
ed in the antitrust Acts, the court may, upon 
the conclusion of the testimony therein, if it 
shall be then of opinion that the complainant 
is entitled to relief, refer said suit to the com-
mission, as a master in chancery, to ascertain 
and report an appropriate form of decree 
therein. The commission shall proceed upon 
such notice to the parties and under such 
rules of procedure as the court may prescribe, 
and upon the coming in of such report such 
exceptions may be filed and such proceedings 
had in relation thereto as upon the report of 
a master in other equity causes, but the court 
may adopt or reject such report, in whole or 
in part, and enter such decree as the nature 
of the case may in its judgment require." 

*622 
dent, by and with the advice and con*sent of 
the Senate, of nine general appraisers of mer­
chandise, who "may be removed from office 
at any time by the President for inefficiency, 
neglect of duty, or malfeasance in office." The 
!'resident removed Shurtleff without assign­
ing any cause therefor. The Court of Claims 
dismissed plaintiff's petition to recover sal­
a·ry, upholding the President's power to re­
move for causes other than those stated. In 
this court Shurtleff relied upon the maxim 
expressio unius est exclusio alterius; but this 
court held that, while the rule expressed in 
the maxim was a very proper one and found-
ed upon justifiable reasoning in many instanc­
es, it "should not be accorded controlling 
weight when to do so would involve the alter­
ation of the universal practice of the govern­
ment for over a century, and the consequent 
curtailment of the powers of the Executive 
in such an unusual manner." What the court 
meant by this expression appears from a 
reading of the opinion. That opinion, after 
saying that no term of office was fixed by the 
act and that, with the exception of judicial 
officers provided for by the Constitution, no 
civil officer had ever held office by life tenure 
since the foundation of the government, points 
out that to construe the statute as contended 
for by Shurtletr would give the appraiser the 
right to hold office during his life or until 
found guilty of some act specified in the stat­
ute, the result of which would be a complete 
revolution in respect of the general tenure of 
office, effected by implication with regard to 
that particular office only. 

"We think it quite inadmissible," the court 
said (189 U. S. 311, at pages 316, 318, 23 S. 
Ct. 535, 537, 47 L. Ed. 828), "to attribute an 
intention on the part of Congress to make 
such an extraordinary change in the usual 
rule governing the tenure of office, and one 
which is to be applied to this particular ofllce 
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only, without stating such intention In plain 
and explicit language, instead of leaving it to 
be implied from doubtful inferences. • • • 
We cannot bring ourselves to the belief that 

*623 
Congress ev:er •intended this result while 
omitting to use language which would put 
that intention beyond doubt." 

These circumstances, which Jed the court to 
reject the maxim as Inapplicable, are excep­
tional. In the face of the unbroken prece­
dent against life tenure, except in the case of 
the judiciary, the conclusion that Congress 
in"tended that, from among all other civil of­
ficers, appraisers alone should be se]ected to 
hold office for life was so extreme as to for­
bid, in the opinion of the ·court, any ruling 
which woul~ produce that result if it reasona­
bly could be avoided. The situation here pre­
sented is plainly and wholly ditrerent. The 
statute fixes a term of office, in accordance 
with many precedents. The first commis­
sioners appointed are to continue in office for 
terms of three, four, five, six, and seven years, 
respectively; and their successors are to be 
appointe,d fOr terms of seven years-any com­
missioner being subject to removal by the 
President for inefficiency, neglect of duty, or 
malfeasance in office. The words of the act 
are definite and unambiguous. 

The government says the phrase "continue 
In office" is of no legal significance and, 
moreover, applies only to the first Commis­
sioners. We think it bas significance. It 
may be tba~, literally, its application ls re­
stricted as suggested ; but it, nevertheless, 
lends support to a view contrary to that of the 
government as to the meaning of the entire 
requirement in respect of tenure ; for it ls not 
easy to suppose that Congress Intended to se­
cure the first commissioners against removal 
except for the causes specified and deny like 
security to their successors. Putting this 
phrase aside, however, the fixing of a definite 
term subject to removal for cause, unless 
there be some countervailing provision or cir­
cumstance indicating the contrary, which 
here we are unable to find, Is enough to estab­
lish the legislative Intent that the term ls not 
to be curtailed in the absence of such cause. 

•624 
But if the intention of *Congress that no re-
moval should be made during the specifi~d 
term except for one or more of the enumerat­
ed causes were not clear upon the face of the 
statute, as we think it ts, It would be made 

•clear by a consideration of the character of 
the commission and the legislative hlstocy 
which accompanied and preceded the passage 
of the act. 

The commission is to be nonpartisan ; and 
it must, from the very nature of its duties, 
act with entire impartiality. It ls charged 
with the enforcement of no policy except the 
policy of the law. Its duties are neither po-· 
iiticul nor executiYe, but predominantly quasi 
judicial and quasi legislative. Like the I~ter­
state Commerce Commission, its members are 
called upon to exercise the trained judgment 
of a body of experts "appointed by law and 
informed by experience." Illinois Cent. &c. 
R. R. v. Inter. Com. Comm., 206 U .. s. 441, 454, 
27 S. Ct. 700, 704, 51 L. Ed. 1128 ; Standard 
Oil Co. v. United States, 283 U. S. 285, 238, 
289, 51 S. Ct.' 429, 75 L. Ed. 999. 

The legislative reports in both houses of 
Congress clearly reflect the view that a fixed 
term was necessary to the etrective and 
fair administration of the law. In the re­
port to the Senate (No. 597, 63d Cong., 2d 
Sess., pp. 10, 11) the Senate Committee on In­
terstate Commerce, in support of the bill 
which afterwards became the act in question, 
after referring to the provision fixing · the 
term of office at seven years, so arranged that 
the membership would not be subject to com­
plete change at any one time, said: "The 
work of this commission will be of a most 
exacting and difficult character, demanding 
persons who have experience In the prob­
lems to be met-that ls, a proper knowledge 
of both the publlc requirements and the prac­
tical ·atralrs of industry. It ls manifestly de­
sirable that the terms of the commissioners 
shall be long enough to give them an op­
portunity to acquire the expertness in deal­
ing with these special questions concerning 
Industry that comes from experience." 

•621S 
*The report declares that one advantage 

which the commission possessed over the Bu­
reau of Corporations (an executive subdivi­
sion in the Department of Commerce which 
was abolished by the act) lay in the fact of 
its independence, and that It was essential 
that the commission should not be open to 
the suspicion of partisan direction. The re­
port quotes (p. 22) a statement to the commit­
tee by Senator Newlands, who reported the 
bill, that the tribunal should be of high char­
acter and "independent of any department 
of the government. • • • a board or com­
mission of dignity, permanence, and ability, 
independent of executive authority,· except In 
its selection, and independent in cl:laracter." 

The debates in both houses demonstrate 
that the prevalllng view was that the Com­
mission was not to be "subject to anybody In 
the government but • • • only to the 
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people of the United States" ; free from "po- ntng with what ls called "the decision of 
Ittlcal domination or control" or the "proba- 1789" in the first Congress and coming down 
biltty or possibility of such a thing"; to be almost to the day when the opinions were de­
"scparate and apart from any existing de- livered. They occupy 243 pages of the vol­
partment of the government-not subject to ume in which they are printed. Neverthe­
the orders of the President." less, the narrow point actually decided was 

[2] More to the same effect appears In the 
debates, which were long and thorough and 
contain nothing to the contrary. While the 
general rule precludes the use of these de­
bates to explain the meaning of the words 
of the statute, they may be considered as re­
flecting light upon its general purposes and 
the evils which it sought to remedy. Federal 
Trade Commission v. Raladam Co., 283 U. 
S. 643, 650, 51 S. Ct. 587, 75 L. Ed. 1324, 79 
A. L. R. 1191. 

Thus, the language of the act, the legisla­
tive reports, and the general purposes of the 
legislation as reflected by the debates, all 
combine to demonstrate the congressional in­
tent to create a body of experts who shall 
gain experience by length of service ; a body 
which shall be Independent of executive au­
thority, ea:cept in its selection, and free to 
exercise its judgment without the leave or 

•6lli8 
hindrance •of any other official or any de-
partment of the government. To the accom­
plishment of these purposes, It is clear that 
Congress was of opinion that length and 
certainty of tenure would vitally contribute. 
And to hold that, nevertheless, the members 
of the commission continue in office at the 
mere will of the President, might be to 
thwart, in large measure, the very ends 
which Congress sought to realize by definite­
ly fixing the term of office. 

only that the President had power to re­
move a postmaster of the first class, without 
the advice and consent of the Senate as re­
quired by act of Congress. In the course of 
the opinion of the court, expressions occur 
which tend to sustain the government's con­
tention, but these are beyond the point in­
volved and, therefore, do not come within 
the rule of stare decisis. In so far as they 
are out of harmony with the views here set 
forth, these expressions are disapproved. A 

•8lli'T 
like situation walS •presented in the case of 
Cohens v. Virginia, 6 Wheat. 264, 399, 5 L. 
Ed. 257, in respect of certain general ex­
pressions in the opinion in Marbury v. Mad­
ison, 1 Cranch, 137, 2 L. Ed. 60. Chief Jus­
tice Marshall, who delivered the opinion in 
the Marbury Case, speaking again for the 
court in the Cohens Case, said: "It is a max­
im, not to be disregarded, that general ex­
pressions, in every opinion, are to be taken 
in connection with the case in which those ex­
pressions are used. If they go beyond the 
case, they may be respected, but ought not to 
control the judgment in a subsequent suit, 
when the very point ls presented for decision. 
The reason of this maxim is obvious. The 
question actually before the court ts inves­
tigated with care, and considered in its full 
extent. Other principles which may serve to 
illustrate it, are considered in their relation 
to the case decided, but their passl'ble bear­

We conclude that the intent of the act is Ing on all other cases is seldom completely 
to limit the executive power of removal to 
the causes enumerated, the existence of none 
of which ts claimed here; and we pass to the 
second question. · 

[3] Second. To support its contention that 
the removal provision of section 1, as we 
have just construed it, is an unconstitution­
al interference with the executive power of 
the President, the government's chief re­
liance ls Myers v. United States, 272 U. S. 52, 
47 S. Ct. 21, 71 L. Ed. 160. That case has 
been so recently decided, and the prevail­
ing and dissenting opinions so fully review 
the general subject of the power of execu­
dve removal, that further discussion would 
add little of value to the wealth of material 
there collected. These opinions examine at 
length the historical, legislative, and judi­
cial"' data bearing upon the question, begin-

55 S.CT.-00¥.2 

investigated." 
And he added that these general expres­

sions in the case of Marbury v. Madison 
were to be understood with the llmltation11 
put upon them by the opinion in the Cohens 
Case. See, also, Carroll v. Lessee of Carroll 
et al., 16 How. 275, 286-287, 14 L. Ed. 936; 
O'Donoghue v. United States, 289 U. S. 516, 
550, 53 S. Ct. 740, 77 L. Ed. 1356. 

The office of a postmaster ts so essentially 
unlike the office now involved that the deci­
sion in the Myers Case cannot be accepted as 
controlling our decision here. A postmaster 
ts an executive officer restricted to the per­
formance of executive functions. He Is 
charged with no duty at all related to either 
the legislative or judicial power. The actual 
decision in the Myers Case finds support in 
the .theory that such an officer is merely one 
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of the units in the executive department and, 
hence, inherently subject to the exclusive and 
illimitable power of removal by the Chief Ex­
ecutive, ·whose subordinate and aid be ls. 
Putting nside dicta, which may be followed 
if sufficiently persuasive but which are not 
controlling, the necessary reach of the de-

• e2s 
eision goes far enough to include *all purely 
executive officers. It goes no farther; much 
less does .it include an officer who occupies no 
pince in the executive department and who 
exercises no part of the executive power 
vested by the Constitution in the President. 

[4] The Federal Trude Commission is an 
administrative body created by Congress to 
rarry into effect legislative policies embodied 
In the stntute in accordance with the legis­
lative standard ther.ein prescribed, and to 
perform other specified duties as a legisla­
tive or as a judicial aid. ,Such a body can­
not in any proper sense be characterized as 
an arm or an eye of the executive. Its duties 
nre performed without executive leave and, 
in the contemplation of the statute, must be 
free from ex~cutive control. In administer­
ing the provisions of the statute in respect 
of "unfair methods of competition," that is 
to say, in filling in and administering the 
details embodied by that general standard, 
the commission acts in part quasi legislative­
ly and in part quasi judicially. In making in­
,·estlgntlons and reports thereon for the in­
formation of Congress under section 6, in aid 
of the legislative power, it acts as a legls­
latfre agency. Under section 7, which au­
thorizes the commission to act ns a master 
in chancery under rules prescribed by the 
<':ourt, it acts as an agency of the judiciary. 
To the extent that it exercises any execu­
tive function, as distinguished from execu­
tive power In the constitutional sense, it 
does so in the discharge and effectuation of 
its quasi legislative or quasi judicinl powers. 
or as an agency of the leglslntive or judicinl 
departments of the gm·ernment.t 

•020 
*If Congress is without authority to pre-

f:cribe causes for removal of members of the 
trade commission and limit executi'l"e power 
of removal accordingly, tlmt power at once 
becomes practically all-lnclush'e in respect 
of civil officers with the exception of the 
judiciary provided for by the Constitution. 

l 'l'he provision of section 6 (d) of the 
act (15 USCA § 46 (d) which authorizes 
the President to direct an iuvestigntion 
and report by the commission in reiation 
to alleged violations of the anti-trust nets, 

The Solicitor General, at the bar, apparent­
ly recognizing this to .be true, witb commend­
able candor, agreed that his view in respect 
of the removability of members of the l!'ed­
eral Trade Commission necessitated a like 
view in respect of the Interstate Commerce 
Commission and the Coui·t of Claims. We 
are thus confronted with the serious question 
wlicther not only the members of these quasi 
legislative and quasi judicial bodies, but 
the judges of the legislative Court of Claim;;, 
exercising judicial power (Williams v. Unite•l 
States, 289 U. R 553, 565-567, 53 S. Ct. 751, 
77 L. Ed. 1372), continue in office only at 
the pleasure of the President. 

[5] We think it plain under the Constitu­
tion that illimitable power of removal is 
not possessed by the .President in respect 
of officers of the character of those just. 
named. '.rhe authority of Congress, in creating 
quasi legislative or quasi judicial agencies. 
to require them to act in discharge of their 
duties independently of executive control can­
not well be doubted; and that authority in­
cludes, as an appropriate incident, powPr to 
fix the period during which they shall con­
tinue, and to forbid their removal except for 
cause in the meantime. For it is quite evi­
dent that one who holds his omce only dur­
ing the pleasure of another cannot be de­
pended upon to maintain an attitude of in­
dependence against the latter's will. 

[&] The fundamental necessity of maintain­
ing each of the three general departments 
of goYernment entirely free from the control 
or coercive influence, direct or indirect, of 
either of the others, has often been stressed 
and Is hnrdly open to serious question. So 

•eso 
much Is implied in *the ,·ery fact of the sep-
aration of the powers of these departments 
by the Constitution; and in the rule which 
recognizes their essential coequality. The 
sound application of a principle that makes 
one master in his own house precludes him 
from imposing his control in tl).e house of 
nnother who is master there. James Wilson, 
one of the framers of the Constitution and a 
former justice of this <'ourt, said that the 
independence of !'ach department required 
that its proCN'ding.; "should be free from the 
remotest influence. direct or indirect, of 

is so ob,·iously collateral to the main de­
sign of the net as not to detrnct from tlui 
force of this general statement as to the 
ch111·ncter of that body. 
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either of the other two powers." Andrews, that office were not purely of an executive 
The Works of James Wilson (1896), vol. 1, nature but partook of the judiciary quality 
p. 367. And Mr. Justice Story in the first as well, a different rule in respect of execu­
volume of his work on the Constitution (4th tive removal might well apply. 1 Annals of 
Ed.) § 530, citing No. 48 of the Federalist, Congress, cols. 611-612. 
said that neither of the departments in ref- In Marbury v. Madison, supra, 1 Cranch, 
erence to each other "ought to possess, direct- 137, at pages 162, 165-166, 2 L. Ed. 60, it is 
ly or indirectly, an overruling influence in made clear that Chief Justice Marshall was 
the administration of their respective pow- of opinion that a justice of the peace for the 
ers." And see O'Donoghue v. United States, District of Columbia was not removable at 
supra, 289 U. S. 516, at pages 530-531, 53 the wlll of the President; and that there was 
S. Ct. 740, 77 L. Ed. l.356. a distinction between such an officer and 

[7, 8] The power of removal here claimed 
for the President falls within this principle, 
since its coercive influence threatens the in-
dependence of a commission, which is not 
only wholly disconnected from the executive 
department, but which, as already fully ap­
pears, was created by Congress as a means 
of carrying into operation legislative and 
judicial powers, and as an agency of the 
legislative and judicial departments. 

In the light of the question now under con­
sideration, we have re-examined the prece­
dents referred to in the Myers Case, and find 
nothing in them to justify a conclusion con­
trary to that which we have reached. The 
so-called "decision of 1789" had relation to a 
bill proposed by Mr. Madison to establish an 
executive Department of Foreign Affairs. 
The bill provided that the principal officer 
was "to be removable from office by the 
President of the United States." This clause 
was changed to read "whenever the prin-
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cipal officer shall be removed •from office by 
the President of the United States," certain 
things should follow, thereby, in connection 
with the debates, recognizing and confirm­
ing, as the court thought in the Myers Case, 
the sole power of the President in the mat­
ter. We shall not discuss the subject fur­
ther, since it is so fully covered by the opin­
ions in the Myers Case, except to say that 
the office under consideration by Congress 
was not only purely executive, but the offi­
cer one who was responsible to the Presi­
dent, and to him alone, in a very definite 
sense. A reading of the debates shows that 
the President's illimitable power of removal 
was not considered in respect of other than 
executive officers. And it is pertinent to 
observe that when, at a later time, the tenure 
of office for the Comptroller of the Treasury 
was under consideration, Mr. Madison quite 
t•vidently thought that, since the duties of 

officers appointed to aid the President in the 
performance of his constitutional duties. In 
the latter case, the distinction he saw was 
that "their acts are his acts" and his will, 
therefore, controls; and, by way of Ulustra­
tion, he adverted to the act establishing the 
Department of Foreign Affairs, which was 
the subject of the "decision of 1789." 

The result of what we now have said is 
this: Whether the power of the President to 
remove an officer shall prevail over the au­
thority of Congress to condition the power by 
fixing a definite term and precluding a re­
moval except for cause will depend upon the 
character of the office ; the Myers decision, 
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affirming the power of the President •alone to 
make the removal, is confined to purely ex­
ecutive officers; and as to officers of the kind 
here under consideration, we hold that no re­
moval can be made during the prescribed term 
for which the officer is appointed, except for 
one or more of the causes named in the ap­
plicable statute. 

To the extent that, between the decision in 
the Myers Case, which sustains the unre­
strictable power of the President to remove 
purely executive officers, and our present de­
cision that such power does not extend to an 
otlice such as that here involved, there shall 
remain a field of doubt, we leave such cases 
as may fall within it for future consideration 
and determination as they may arise. 

In accordance with the foregoing, the ques­
tions submitted are answered: 

Question No. 1, Yes. 
Question '.No. 2, Yes. 
Mr. Justice McREYNOLDS agrees that both 

questions should be answered in the affirma-. 
tive. A separate opinion in Myers v. United 
~tates, 272 U. S. 52, at page 178, 47 S. Ct. 21, 
at page 46, 71 L. Ed. 160, states his views 
concerning the power of the President to re­
move appointees. 


