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While an apparent unnecessary duplica-
tion of effort in the preparation of two
budgets and an apparent lack of coopera-
tion may. exist between the executive and
the legislature in this matter, which results
in a waste of taxpayers’ money, these are
insufficient grounds upon which to find a
legislative enactment constitutionally inval-
id.

[11] The rule that the constitutionality
of an act of the legislature must be pre-
sumed unless rebutted by proof beyond a
reasonable doubt is wel! established in
Montana. State ex rel. Mills v. Dixon, 66
Mont. 76, 84, 213 P. 227, This presump-
tion has not been overcome here; and thus
we hold as to S.B. 333, specifically as to
Section 7, the legislature has acted proper-
1y. e )

This opinion, together with the opinion
in the companion case No. 13069, shall
constitute a declaratory judgment.

JAMES T. HARRISON, C. J., and
DALY, HASWELL and JOHN C. HAR-
RISON, -JJ., concur.
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The Board of Regents of Higher Edu-
cation brought original action for a declar-

atory judgment seeking rulings on constitu-
tionality of statutes appropriating monies
for university system for biennium and
providing for a Legislative Fimance Com-
mittee to approve budget amendments.
The Supreme Court, Castles, J., held that’
power to approve budget amendments,
vested in Legislative Finance Committee,
constituted an unconstitutional delegation
of legislative power; that conditioning of
university system appropriations and sum-
mary procedure for compliance with condi-
tions were proper exercises of legislature’s
appropriation power to extent that condi-
tions did not infringe on constitutional
powers granted the Regents; that to ex-
tent certification requirement attempted
to exert any control over private monies
restricted by law, trust agreement, or con-
tract or to grant any discretion over such
funds to department of -administration, it
was unconstitutional; and that certifica-
tion condition limiting salary increases for
presidents of units of university system
was unconstitutional infringement on pow-
ers of Regents.

Judgment entered.

1. Collegss and Universitles €52

Statute providing no state agency shall
expend in excess of appropriation except
under authority of budget amendment ap-
proved by Legislative Finance Committee
was not -in conflict with statute giving

‘Board of Regents of Higher Education au-

thority for budgetary amendments when-
ever certain funds became available unless
otherwise provided by law. Laws 1975,
H.B. 271; R.CM.1947, § 43-1117 et seq.

2. Constitutional Law @&=12

" Constitution must receive broad and
liberal interpretation consistent with pur-
pose of framers and People in adopting it.

3. Constitutional Law €226

State Constitution, unlike the United
States Constitution, is prohibition upon leg-
islative power, rather than grant of power.
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4. Constitutional Law €15

All provisions of constitution bearing
upon same subject matter are to receive
appropriate attention and be construed to-
gether,

5. Constitutional Law €=48(l, 3)

Constitutionality of legislative enact-
ment is prima facie presumed, and every
intendment in its favor will be made unless
its unconstitutionality appears beyond rea-
sonable doubt.

6. States =131

Legislative . appropriation power ex-
tends beyond general funds and encompass-
es all public operating funds of state gov-
ernment; however, power to appropriate
does not extend to private funds received
by state government which are restricted
by law, trust agreement or contract, over-
ruling State ex rel. Bonner v, Dixon, 59
Mont. 58, 195 P. 841 and State Aeronautics
Commission v. Board of Examiners, 121
Mont. 402, 194 P.2d 633 to extent they are
inconsistent, Const, 1972, art, 6, § 9; art.
8,839, 12; R.ICM.1947, §§ 79409 to 79-
416; Const.1889, art. 21, § 1 et seq.

7. States &127

Statute providing that federal and pri-
vate revenue fund consists of all expendi-
ble monies deposited in state treasury from
federal or private sources, including trust
income, could not be used as basis for leg-
islative control over expenditures of types
of private money enumerated therein and
was invalid to extent it could be so read.
R.C.M.1947, § 79-410.

8. States €=132

General appropriation contained in
statute appropriating additional money to
university system was limited to public op-
erating funds of state government and
could not extend to private funds received
by state government which were restricted
by law, trust agreement or contract. Laws
1975, H.B. 271; R.CM.1947, § 43-1117 et

seq. -
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9. States €131

State trust and legacy fund established
by constitution was fund outside appropria-
tion process; overruling State ex rel. Bon-
ner v. Dixon, 59 Mont, 58, 195 P, 841 and
State Aeronautics Commission v. Board of
Examiners, 121 Mont, 402, 194 P.2d 633 to

the extent they are inconsistent. Const.
1889, art. 21, § 1 et seq.
10. Constitutional Law €=62(13)

Siates €123

Statute giving Legislative Finance
Committee power to approve budget
amendments constituted unconstitutional

delegation of legislative power to Legisla-
tive Finance Committee. Laws 1975, TL.B.
271; R.CM.1947, § 43-1117 et seq.

I1. Colleges and Universities &=7
Legislative control of higher education
through appropriation process remains;
Board of Regents of Higher Education is
constitutional body in state government
subject to legislature’s power to appropri-
ate and make public policy of state, Laws
1975, H.B. 271; R.C.M.1947, § 43-1117 et
seq.; Const.I889, art. 21, § 1 et seq.

12. States &=131

Legislature has power to make appro-
priations to the university system for bien-
nium through line item system. Const.
1972, art. 5, § 10; art. 8, §§ 9, 12; art. 10,
§ 9(1); Laws 1975, H.B, 271, § 12 R.C.M,
1947, § 43-1117 et seq.

13. States &=13i

Legislature cannot do indirectly
through means of line item appropriations
and conditions what is impermissible for it
to do directly.

14, Constitutional Law €58

States =131

Line item appropriations by legislature
become constitutionally impermissible when
authority of Board of Regents of Higher
Education to supgrvise, coordinate, manage
and control university system is infringed
by legislative control over expenditures.
Const.1889, art. 11, § 11, art. 21, § 1 et
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seq.; Const.1972, art. 3, § 1; art.’5, § 1;
art. 8, §§ 9,°12; art. 10, § 9; R.C.M.1947,
§§ 43-1117 et seq., 79409 to 79-416; Laws
1975, H.B. 271.

15. Siates S&=131-

Budget items and corresponding line
iteins of statute appropriating monies for
university system for biennium were rea-
sonably related to purpose of providing
funds for necessary services and other re-
sponsibilities of legislature, Laws 1975,
H.B. 271; R.CM.1947, § 43-1117 et seq.

16, Constitutional Law &=58
States ¢=131 :

. Conditioning of appropriations to uni-
versity system by 1975 legislature and sum-
mary procedure for compliance were prop-
er exercises of legislature’s powers to ex-
tent that such conditions did not infringe
. on constitutional powers granted Board of
Regents of Higher Education. Laws 1975,
H.B. 271; R.C.M.1947, § 43-1117 et seq.

17. Constitutional Law €&=58

Legislative conditions imposed on uni-
versity system for appropriations must be
individually scrutinized to determine their
propriety; fact that there are numerous
conditions and requirement of blanket com-
pliance does. not, .in itself, infringe upon
constitutional powers of Board of Regents
of Higher Education. Laws 1975, H.B.
271; R.CM.1947, § 43-1117 et seq.

18. States &=131 o

To extent that certification - require-
ment of statute appropriating monies for
university system attempted to.exert any
control over private monies !_réstrictqd by:
law, trust agreement, or contract which
were beyond appropriation power or to
grant any discretion over such funds to de-
partment of administration, it was uncon-
stitutional, Laws 1975, H.B. 271, § 12(4,
6); RCM.1947, § 43-1117 et seq.

19. Constitutional Law &=58

States &=131

Section of statute providing limitation
on salaries to be paid presidents of units of

university system and commissioner of
higher education specifically denied Board
of Regents of Higher Education power to
function effectively by setting its own per-
sonnel policies and determining its own
priorities, and thus limitation was unconsti-
tutional to condition appropriations. Laws
1975, H.B, 271, § 12(4, 6); R.C.M.1947, §
43-1117 et seq.

—_—

Datsopoulos & MacDonald, Missoula,
Milton Datsopoulos, argued, Missoula, for
plaintiff.

Robert L. Woodahl, Atty. Gen., Helena,
John P. Atkins and Lon J. Maxwell, ar-
gued, Asst. Atty. Gen., Helena, for defend-
ant.

John W. Northey, argued, Helena, for
intervenors. :

Berg, Ange!, Andriolo & Morgan, Boze-
man, Gregory O. Morgan, argued, Boze-
man, for intervenors amicus curiae.

CASTLES, Justice.

This is an original proceeding for a de-
claratory judgment brought by the Board
of Regents of Higher Education of. the
State of Montana against the Governor of
the State. The Board of Regents seeks de-
finitive rulings on the constitutionality of
two bills passed during the 1975 legislative
session and signed into law by the Gover-
nor. House Bill 271 appropriates monies
to the university system for the biennium.
Senate Bill 401 provides for a legislative
finance committee to approve budget
amendments, More will be said about
these two bills later in this opinion.

The Board of Regents, hereinafter re-
ferred to as the Regents, sought original
jurisdiction in this Court. This Court set
the matter for adversary hearing. Hear-
ing was had. Defendant Governor, herein-
after referred to as Governor, moved te
dismiss on procedural grounds. The mo-
tion was denied, The Legislative Finance
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Committee and the Legislative Audit Com-
mittee of the Montana Legislative Assem-
bly moved to intervene. Hereinafter these
committees will be referred to in the singu-
lar as the Finance Committee. Such inter-
vention was granted, and no challenge is
made to the status of legislative commit-
tees as party litigants. The Associated
Students of Montana State University and
University of Montana were allowed to
submit a brief and appear as amicus cur-
iae.

By order this Court accepted original ju-
risdiction on the basis of the emergency
nature of the controversy and set a pre-
hearing conference pursuant to Rule 28,
M.R.App.Civ.P., to consider simplification
of the issues. Thereafter the Court direct-
ed the Governor and his agents to refrain
from withholding payments on claims and
warrants by the university system until
further order of this Court.

Following the prehearing conference this
Court ordered in part:

“I, The Forty-Fourth Legislature of the
State of Montana passed House Bill 271
which purports to appropriate money to
the University System for the biennium.
During the same session, the Legislature
passed Senate Bill 401 which provides
for & legistative finance committee to ap-
prove budget amendments. Pursuant to
House Biil 271, the budget director
declared the appropriation to the Univer-
sity System void in the absence of a let-
ter certifying compliance with the provi-
sions of the bill. The Board of Regents
declined to certify and brought this ac-
tion for disposition of the issues in-
volved.

“II. The issues to be resolved in this
action are as follows: 1) whether Sec-
tion 1(3)} of House Bill 271, in light
of the provisions of Senate Bill 401 is an
unconstitutional infringement on the
powers and duties of the Board of Re-
gents; 2) whether (a) the certification
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requirement contained in the origination
clause of Section 12 of House Bill 271 is
unconstitutional as an improper legisla-
tive infringement on the -management
authority of the Board of Regents, and
(b) whether Section 12(6) of House Bill
271 is unconstitutional as a direct inva-
sion of the management prerogatives
granted to the Board of Regents by Ar-
ticle X, Section 9 of the Montana Con-
stitution,”

The pertinent parts of the two enact-
ments are;

HOUSE BILL 271.

“Section 1. For the purposes of this act,
unless otherwise stated:

ko kK

“(3) ‘Approved budget amendment’
means approval by the board of regents
unless otherwise provided by law, of a
request to: :

“(a) obtain financing for new or ex-
panded programs from funds which were
not available for consideration by the
legislature but which have become avail-
able from a source other than the state’s
general fund; or

“(b) transfer not more than fifteen
percent (15%) of any single university
system unit’s appropriations, including
general fund appropriation between units
and transfer appropriations between pro-
grams within a university system unit;
or

“(¢) expend remaining balances of the
first fiscal year of the biennial appropri-
ations, including general fund appropria-
tions, during the second fiscal year of
the biennium.

ok %k %

“Section 12. The provisions set forth in
this section are limitations on the appro-
priations made in this act. It is the pur-
pose of the legislature in enacting this
bill only to appropriate funds and to re-
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sirict and limit by ils provisions the
amount and conditions under which the
appropriations can be expended. Except
~as otherwise provided in this act, the ex-
penditures of appropriations are hereby
contingent upon the board of regents
certifying to the budget director that the
university units shall comply completely
with the following general and specific
provisions; * * *

“(4) All moneys collected or received by
university system units subject to this
act from any source whatsoever, includ-
ing federal grants for research and oper-
ations, and any moneys received from a
foundation shall be deposited in state
treasury pursuant to the provisions of
Title 79, R.C.M.1947, except that the de-
partment of administration may, pursu-
ant to section 79-603, R.C.M.1947, per-
mit any university systemn unit subject to
this act to retain in its possession mon-
eys that would otherwise be deposited in
the state treasury, provided that the ano-
nymity of private foundation donors
shall be maintained and that private do-
nations shall not be used as an offset to
general fund appropriations.

LI

“(6) Salary increases for presidents of
units of the university system and for
the commissioner of higher education
shall not exceed five percent (5%) each
year of the biennium using the respec-
tive fiscal year 74-75 salaries previously
approved by the regents as the basis for
determining such increases.

“In the absence of such certification of
compliance, the appropriations in this act
are null and void. o

“The regents shall grant classified uni-

versity employees salaries in accord with

House Joint Resolution, 37, forty-fourth

legislature,” (Emphasis supplied.)
House Bill 271 was amended by the For-
ty-Fourth Legislature in its House Bill No.
1 (Special Session) by adding Section 13
to H.B. 271: :

“Section 13. In addition to the appro-
priations contained in this act, all other
monies teceived from sources other than
the general fund and which were not
available for consideration by the legisla-
ture are hereby appropriated. Such
monies may be made available for ex-
penditure only by a budget amendment
approved by the legislative finance com-
mittee.”

SENATE BILL 401:

“Section 1, * * * Definitions. In

thisact: * * *

“(2) ‘Budget amendment’ means a re-
quest submitted through the budget
director to the committee for executive
branch agencies to expend funds in ex-
cess of those appropriated by the legisla-
ture,

“Section 2. * * * Approval of budg-
et amendments, All budget amendments
for state agencies must be submitted
through the budget director to the com-
mittee. No state agency shall expend in
excess of the appropriation except under
authority of a budget amendment ap-
proved by the commititee. The commit-
tee shall approve, with or without modi-
fication, or disapprove, each proposed
budget amendment of any state agency.”

The Governor does not oppose the Re-
gents with respect to the legislative budget
process put forth in Issue No. 1, (but see
Governor’s stand in companion case, Cause
No. 13201, Governor v. Legislative Finance
Committee, 543 P.2d 1317). The Finance
Committee does oppose the Regents with
respect to the legislative budget process in
Issue No. 1. Amicus Curiae support the
Regents. ' :

Prior to discussing Issue No. 1, it will be
helpful to give some background, House
Bill 271 appropriates money to the univer-
sity system for the biennium by various
line items from various state operating
funds, The Commissioner of Higher Edu-
cation, the University of Montana, Mon-
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tana State University, and the various oth-
er college units are each appropriated cer-
tain funds.
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For example, the University of Montana
is appropriated $17,782,106.00 for the year
ending June 30, 1976, in ten line items:

Instruction ...vvveeiniinininrrnerneeesrons ereereearre 10,114,000
ReESEarth ot iiiiii ittt sttt et i, 176,768
PUbC SeIVICE v vveiriiiierarenerenstrersarrnnsnnensnnanes 131,718
Academic SupPort ..oviivriiiiii ittt ranaas 1,737,215
Student Services ...t iseieenasiianrsinannnaes 886,183
Institutional SUPPOFt ..o vntiiivnnrrircnnninrsnannsnnnnns 1,730,230
Operation & maintenance of plant ..................c...... 1,941,316
Forest Experiment Station ........vvviiiiivaiisnranans 241,591
Scholarships and fellowships ....vveriivirenrrrnnerennaras, 525,000
Malmstrom Air Force Base instruction .............c0vv.... 298,085
Total 17,782,106
From the general fund ........cc.evvviiiirrnnnererninnnns 9,808,239
From the earmarked revenue fund
02106 University millage ERA . ......cciiiiiiinininnn 3,041,786
02650 UM. Student fee ERA ... ovvviiviiniiinnnan.. 4,336,999
From the federal and private revenue fund
04308 UM interest and income FPRA ............ocvventn 75,000
04515 UM federal program FPRA .......c.vvviiinnniin. 346,944
Social Rehabilitation Services transfer ................... 173,138
Total 17,782,106

——

H.B. 271 provides for budget amendment
by the Regents whenever funds become
available from sources outside the general
fund for new or expanded programs, or in
transfers of not more than 159 of any ap-
propriation of a single unit of the universi-
ty system to another unit, and expending
balances remaining at the end of the first
fiscal year during the second fiscal year.

Additional monies are appropriated by
section 3 of H.B. 1, (Special Session)
Laws of 1975, which adds an additional
section to H.B. 271, Section 13 as pre-
viously quoted. The contingency of addi-
tional appropriations by budget. amend-
ments is taken from the Regents by defini-
tion in H.B. 271, Section 1(3), “ ‘Approved
budget amendment’ means approval by the
board of regents unless otherwise provided
by law * * *” (Emphasis supplied.)

[1] S.B. 401 provides that no state
agency shall expend in excess of an appro-
priation except under authority of a budget

amendment approved by the legislative fi-
nance committee. Thus both by the section
13 amendment in the Special Session to
H.B. 271 and by S.B. 401, the authority for
budget amendments is in the legislative fi-
nance cammittee.

Thus, the guestion and conflict arises be-
tween the Regents and the legislative fi-
nance committee,

The Regents urge that line item appro-
priations of general fund monies by the
legislature to the Board oi Regents in-
fringe on the authority of the Board grant-
ed by the Constitution of Montana 1972,
Their position is hinged on this language
contained in Article X, Section 9, 1972
Montana Constitution:

“(2)(a) The government end control of

the Montana university system is vested

in a board of regents of higher educa-
tion which shall have full power, respon-
sibility, and authority to supervise, coor-
dinate, manage and control the Montana
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university system ¥ “¥: *7
supplied.)

The Regents in part state their position:
X, Section

(Emphasis

“This provision [Article

9(2)(a)] -clearly indicates the broad

scope of authority vested by the framers
in the Board of Regents, The grant of
power is clear and unambiguous.
* * * (Given their plain meaning, the
words * * * prant a high degree of
autonomy to the Board of Regents.”

During oral argument, in response tc a
question from the bench, counsel went so
far ac to state that indeed the university
system and its Board of Regents was a
fourth branch of government. In support
of that construction, the Regents note par-
tieular changes in the 1972 constitutional
provision which, they insist, are indicative
of the intent of the framers to vest com-
plete control in the Regents to the exclu-
sion of legislative and executive hodies,

First, the 1889 Constitution vested con-
trol and supervision in the state board of
education, but limited its powers to those
which “shall be prescribed and regulated
by law.”, Art. XI, Sec, 11, Thus, the Re-
gents urge that a board regulated by law is
clearly under the control of the law-mak-
ing body. to some extent. The qualifying
phrase is absent in the 1972 Montana Con-
stitution, indicating that the powers of the
Regents are not to be prescribed by the
legislature. . Second, the language of the
new provision is much stronger and more
comprehensive than that of the old provi-
sion. . Under the 1889 Constitution, the
board of education was given “general
control and supervision” of the university
system; under the 1972 Montana Constitu-
tion, the Board of Regents was given “full
power, responsibility, and anthority to- su-
pervise, coordinate, manage and control the
Montana university system * * *7”

At this point we observe that if Article
X, Section 9, 1972 Montana Constitution,
was read literally without reference to the
rest of the Constitution, the Regents’ argu-
ment and position would be correct; but,

543 P.2¢—84

as will be hereinafter developed, the Con-
stitution is not so read.

Articte III, Section 1, 1972 Montana
Constitution, reads:

“The power of the government of this
state is divided into three distinct
branches—legislative, executive, and ju-
dicial. No person or persons charged
with the exercise of power properly be-
longing to one branch shall exercise any
power properly belonging to either of
the others, except as in this constitution
expressly directed or permitted. (Em-
phasis supplied.)

Article V, Section 1, 1972 Montana Con-

stitution, reads:

“The legislative power is vested in a leg-
islature consisting of a senate and house
of representatives. The people reserve
to themselves the powers of initiative
and referendum.” (Emphasis supplied.)

Article VIII, Section 12, 1972 Montana
Constitution, reads:

“The legislature shall by law insure
" sirict gccountability of all revenue re-

ceived and money spent by the state and

counties, cities, towns, and all other local
government entities.” (Emphasis sup-
plied.) ) -

It is the opinion of this Court that these
provisions of the 1972 Montana Constitu-
tion and Article X, Section 9, should stand
together. To be sure, that constitutional
provision, like most, is couched in broad
language, but it must not be read or con-
strued in isolation. To aid our analysis of
this section we rely on several rules of
construction used previously by this Court.

[2) First, Arps v. State Highway Com-
mission, 90 Mont. 152, 160, 300 P. 549, 553,
provides:

“* * * the Constitution must receive
a broad and liberal interpretation con-
sistent with the purpose of the framers
and the people in adopting it, that it may
serve the needs of a growing state; ‘the
proper interpretation of any constitution-
al provision requires us to remember
that it is a part of the organic law—or-
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ganic not only in the sense that it is fun-
damental, but also in the sense that it is
a living thing designed to meet the needs
of a progressive society, amid all the de-
tail changes to which a progressive soci-
ety is subject. State ex rel. Fenner v.
Keating, 53 Mont. 371, 163 P. 1156,
1158." ‘

[3,4] Next, this rule stated in Cot-
tingham v. State Board of Examiners, 134
Mont. 1, 11, 17, 328 P.2d 907, 912:

“It has also frequently been stated that
the Montana Constitution, unlike the
Constitution of our United States, is a
prohibition upon legislative power, rather
than a grant of power. [Citing cases]”
Also valuable are these rules from Cot-
tingham :

“‘A constitution, or provision thereof,
should receive a reasonable and practical
interpretation in accord with common
sense. 16 CJ.S. Constitutional Law §
14, pp. 66,69, * * *

“All of the provisions of the Constitu-
tion bearing upon the same subject mat-
ter are to receive appropriate aitenmiion
and be construed together” (Emphasis
supplied.)

[5] Since our construction will deter-
mine the validity or invalidity of legisiative
acts, citing the presumption of constitution-
ality and burden on the party seeking to
overcome the presumption stated in Stafe
ex rel. Mills v, Dixon, 66 Mont. 76, 84, 213
P. 227, 229, is also appropriate:

“* * * the constitutionality of a leg-

islative enactment is prima facie pre-
sumed, and every intendment in its favor
will be made wunless its unconstitu-
tionality appears beyond a reasonable
doubt.”

Our task then is to harmonize in a prac-
tical manner the constitutional power of
the legislature to appropriate with the con-
stitutional power of the Regents to super-
vise, coordinate, manage and control the
university system. At the outset we note
that there is not always a clear distinction
between these powers and therefore limit
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our ruling here to these specific legislative
enactments.

[6] Tt is also necessary when speaking
to issues arising out of the appropriation
process to clarify our conception of the
funds subject to that power. Previous rul-
ings of this Court have limited the scope
of appropriation to the general fund.
State ex rel. Bonner v. Dixon, 59 Mont.
58,76, 195 P. 841; State Aeronautics Com-
wmission v. Board of Examiners, 121 Mont.
402, 410, 194 P.2d 633, and cases cited
therein, Statutory changes, as well as the
1972 Montana Constitution, cause us to
reexamine that definition at this time,

In 1963 the Ilegislature enacted the
“Treasury Fund Structure Act”, section

79-409, R.C.M.1947, with a purpose:

“* * * to make possible the full utili-
zation of modern accounting methods, to
provide the legislative assembly with a
greater measure of control over public
moneys, and to enable the financial rec-
ords of the state to accurately reflect
governmental costs and  revemues”
(Emphasis added.)

We note here that the structure of the
1972  Constitutiona!  provisions have
changed to a considerable extent the con-
notation to be placed on the word “control”
as used in section 79-409.

Section 79-410 of the Act provides for
these funds in the state treasury: 1) Gen-
eral fund. 2) Earmarked revenue fund.
3) Sinking fund. 4) Federal and private
revenue fund. 5) Federal and private
grant clearance fund. 6) Bond proceeds
and insurance clearance fund. 7) Revolv-
ing fund. B8) Trust and legacy fund. 9)
Agency fund,

Then section 79-415 states in part:

“{1) Moneys deposited in the general
fund, the earmarked revenue fund, and
the federal and private revenue fund,
with the exception of trust income and
refunds authorized in subsection (3) of
this act, shall be paid out of the treasury
only on eppropriation made by law,
* * *» (FEmphasis supplied.)
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The 1972 Constitution also broadens the
scope of the appropriation power. Article
VI, Section 9, commands the governor to
submit a budget to the legislature “setting
forth in detail for all operating funds the
proposed expenditures and estimated reve-
nue of the state”, (Emphasis supplied.)

Article VIII, Section 9, 1972 Montana
Constitution states:

“Appropriations by the legistature shall
"not exceed anticipated revenue,”

Section 12 of the same Article provides:

“The legislature shall by low insure
strict accountability of all revenue re-
ceived and money spent by the state and
counties, cities, towns, and all other local
governmental entities.” (Emphasis add-
ed.)

Thus the legislative appropriation power
now extends beyond. the general fund and
encompasses all those public operating
funds of state government., Prior to the
1972 Constitution, the Treasury Fund
Structure Act, sections 79-409 through
79-416, R,C.M.1947, provided for the nine
funds heretofore listed.

[7,8] However we emphasize that the
power to appropriate does not extend to
private funds received by state government
which are restricted by law, trust agree-
ment or-contract. Accordingly, we limit
subsection (4) of section 79410 which
provides:

“(4) Federal and private revenue fund.

The federal and private revenue .fund

consists of all expendable moneys depos-

dted in the state treasury from fedeyal or
private sources, including trust income;
which are to be used for the operation
of state government.” (Emphasis sup-
plied.}
This provision, in view of our conception
of the appropriation power, cannot be used
as a basis for legislative control over ex-
penditures of the types of private moneys
enumerated above and is invalid to the ex-
tent it may be so read. Similarly, the gen-
eral appropriation contained in H.B. 1
(Special Session) is also limited to the

public operating funds of state govern-
ment.

[9] An example of such a fund outside
the appropriation process was the Montana
Trust and Legacy Fund established by Ar-
ticle XXI, 1889 Montana Constitution.
Therefore, to the extent they are inconsist-
ent with this discussion of the legislature’s
power to appropriate, our earlier rulings in
State ex rel. Bonner v. Dixon, supra, and
State Aeronautics Commission v, Board of
Examiners, supra, are overruled.

[10] These funds-—subject to the ap-
propriation process—concern us in the Re-
gents’ challenge to the approved budget
amendment requirement of Section 1(3)
of H.B. 271. If the approval of budget
amendmeats by the Finance Committee is a
proper exercise of the legislative appropri-
ation power, then the Regents as part of
state government are subject to those re-
quirements. . But, as developed in this
Court’s opinion in the companion case,
State ex rel. Tudge v. Legislative Finance
Commitiee, Cause #13201, 543 P.2d 1317,
also decided today, the power to approve
budget amendments in S.B. 401 constitutes
an unconstitutional delegation of legislative
power to the Finance Committee. Thus
for the reasons enumerated in that opinion,
the Regents’ challenge to the approved
budget amendment requirement of H.B.
271 succeeds. _

To reach the Regents’ constitutional
challenge of the certification requirement
in the origination clanse of Section 12 of
H.B. 271, we must consider the power of
the legislature to make line item appropria-
tions.

We repeat the provision of H.B. 271:

* “Section 12, The provisions set forth in
this section are limitations on the appro-
priations made in this act. [t is the pur-
pose of the legislature in enacting this
bill only to appropriate funds and to re-
strict and lLimit by ils provisions the
amouni and conditions under which the
appropriations can be expended. Except
as otherwise provided in this act, the ex-
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penditures of appropriations are hereby
contingent upon the board of regents
certifying to the budget director that the
university units shall comply completely
with the following general and specific
provisions * * * (Emphasis sup-
plied.)

If the legislature cannot make line item
appropriations for the university system, it
does not have the authority to require cer-
tification by the Regents. The position of
Amicus, which was adopted by the Regents
in oral argument, is that the “autonomy”
and “uniqueness” of the Regents precludes
line item appropriations by the legislature.
However, we find no constitutional limita-
tions or judicial interpretation of this
Court to bottom such a conclusion. The
Regents’ assertion of autonomy based on
an isolated analysis of one article of Mon-
tana’s Constitution does not show a basic
violation of fundamental law of this long
standing legislative practice. Even the Re-
gents' cases from other jurisdictions cited
in support of this principle, two of which
we discuss later, do not challenge the au-
thority of the legislature to itemize appro-
priations. '

An early Michigan case, Sterling v. Re-
gents of University of Michigan, 110 Mich.
369, 68 N.W. 233, 257, sets the precedent
for regent autonomy according to the Re-
gents, but this Court notes this discussion
in the decision which illuminates the back-
ground of the constitutional provision giv-
ing the regents control over “expenditures
from the university interest fund” (similar
to the Montana Trust and Legacy Fund,
Article XXI, 1889 Constitution) :

“It is significant that, at the time of the

adoption, of the constitution, this fund

constituted the sole support of the uni-
versity, aside from fees which might be
received from students, The state had
made no appropriations for its support,
and there is nothing to indicate that ony
such appropriations were contemplated.”

(Emphasis supplied.)

The present Michigan Constitution
grants the regents control of “expenditures
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from the institution’s funds.” Based on
this provision regent autonomy recently
prevailed over these legislative appropria-
tion bills described in Regents of Universi-
ty of Michigan v. State of Michigan, 47
Mich.App. 23, 208 N.W.2d 871, 874-875:

“Furthermore a careful reading of 1972
P.A, 260 discloses that the Legislature
has in no way abandoned its intention to
substitute its judgment for that of the
constitutionally created boards of con-
trol. * * *

“Whether it be under the guise of the
police power or a reporting requirement,
the simple fact remains that the legisia-
ture still is attempting through 1972 P.A.
260 to do the same thing it sought to do
through 1971 P.A. 122 and prior acts:
i. e., determine who shall teach and who
shall not, who shall learn and who shall
not.” (Emphasis supplied.)

[11] Regent autonomy has not been as-
serted over the bare legislative power to
appropriate in the above instances. That
power, by implication in these cases and
expressly in others cited by the Regents, is
secure even in Michigan with its strong
constitutional provision and long judicial
recognition of autonomy of the regents.
We recognize here that while Montana’s
Constitution is not as explicit or broad as
that of Michigan, the principle of regent
independence was definitely intended by
the drafters of the 1972 Montana Constitu-
tion. At the same time, just as in Michi-
gan, legislative control of higher education
through the appropriation process remains.
The Regents are a constitutional body in
Montana government subject to the power
to appropriate and the public policy of this
state. For a discussion of the impact of
the 1972 constitutional provision see:
Schaefer, The Legal Status of the Mon-
tana University System under the New
Montana Constitution, 35 Mont, Law Re-
view 189.

[12] Going hand in hand with the pow-
er to appropriate has been legislative exer-
cise of control over expenditures through
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itemization. Historically the English Par-
liament during the reign of William in the
seventeenth century appropriated sums for
particular purposes with penalties for diso-
" bedience. See 4 Thomson, A Constitution-
al History of England—1642-1801, p. 206,
After two years of lump sum appropria-
tions the United States Congress in 1793
began to itemize expenditures in its appro-
priation acts. Act of February 28, 1793,
Ch. 18, § 1, 1 Stat. 325. In Montana too,
itemization of appropriations is well estab-
tished. Laws of Montana, Second Session
1891, pp. 129, 130. In addition to these
historical bases, itemization of appropria-
tions is vital to the legislative decision-
making process involved in providing a
balanced budget (Article VIII, Section 9),
in providing a system of strict accountabil-
ity (Article VIII, Section 12), and in ful-
filling the audit responsibility of Article V,
Section 10. Also, Article X, Section 9(1)
provides that:

“It [state board of educaticn] shall sub-
mit unified budget requests.”

These constitutional bases justify the

legislature’s use of line items in its appro-

priations,

[13-15] However, the legislature can-
not do indirectly through the means of line
item appropriations and cenditions what is
impermissible for it to do directly.- Line
item appropriations become constitutionally
impermissible when the authority of the
Regents to supervise, coordinate, manage
and control the university system is in-
fringed by legislative control over expendi-
tures. On their face, the budget items and
corresponding line items of H.B. 271 are
reasonably related to the purpose of pro-
viding funds for necessary services and the
other responsibilities of the legislature enu-
merated above.

Within these parameters we now consid-
er the certification requirements of Section
12, House Bill 271.

That section, as previously quoted, re-

quires the Regents to certify full compli-
ance to certain conditions to the budget

director, Without such certification of
compliance thé appropriations in the bill
are null -and void. At the same time the
Regents concede that the conditioning of
appropriations has been a traditional and
recognized legislative prerogative. Despite
this, the Regents contend that compliance
with numerous conditions erodes their au-
thority granted them by the Constitution.
But, the Regents’ argument sheds little
light on specific intrusions; hence our rul-
ing here is necessarily limited due to the
facts presented us.

We think this description adopted by
Minnesota in Staie ex rel, U, of Minnesota
v, Chase, 175 Minn, 259, 220 N, W, 951, 955
to be a realistic approach to the issue of
the propriety of legislative conditions to
university system appropriations:

“* * * At the one extreme, the Leg-

islature has no power to make effective,

in the form of a law, a mere direction of
academic policy or administration, At
the other extreme it has the undoubted
right within reason fo condition appro-
priations as if sees fit. ‘In such case the
regents may accept or reject such appro-
priation. * * * [If they accept, the
conditions are binding upon them'”
(Emphasis supplied.)

[16,17] As noted above, the Regents
are not mentioned in either Article III,
Section 1, which creates the three branches
of government, nor in Article V, which
limits the powers of the legislature, Simi-
larly, the legislature is not mentioned in
Article X, Section 9(2), which entrusts the
government and control of the university
system to the Regents. By no rule of con-
struction then can the powers of one be
exercised or encroached upon by the other.
In other words, the conditioning of univer-
sity system appropriations by the 1975
Montana legislature and the summary pro-
cedure for compliance were proper exercis-
es of its appropriation powers to the extent
the conditions do not infringe on the con-
stitutional powers granted the Regents,
This means the conditions must be individ-
uglly scrutinized to determine their propri-
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ety. The fact that there are numerous
conditions and a requirement of blanket
compliance does not in itself infringe upon
the Regents’ constitutional powers,

Nevertheless we cannot neglect the fact
that certain of the certification require-
ments do exceed the limits to the exercise
of the appropriation power which we have
outlined above. We note particularly these
provisions of Section 12, H.B. 271:

“(4) All moneys collected or received by
university system units subject to this
act from any source whatsoever, includ-
ing federal grants for research and oper-
ations, end any moneys received from a
foundation shall be deposited in the state
treasury pursuant to the provisions of
Title 79 R.C.M.1947, except that the de-
partment of adminisivation may, pursu-
ant to section 79-603, R.C.M.1947, per-
mit any university system unit subject to
this act to refain in its possession moneys
that would otherwise be deposited in the
state treasury, provided that the anonym-
ity of private foundation donors shall be
maintained and that private donations
shall not be used as an offset to general
fund appropriations.” (Emphasis sup-
plied.)

[18] Based on our earlier discussion of
the legislative appropriation power, certifi-
cation cannot be used as a bootstrapping
device to gain legislative control over pri-
vate moneys. As noted heretofore, private
moneys restricted by law, trust agreement,
or contract are beyond the appropriation
power. To the extent then that the certifi-
cation requirement of Section 12(4) at-
tempts to exert any control over such pri-
vate moneys or to grant any discretion
over such funds to the department of ad-
ministration, it 15 unconstitutional.

[19] The Regents’ challenge to Section
12(6) of House Bill 271 on its face, in the
final issue presented to this Court, pro-
vides us an opportunity to more fully de-
fine the limits within which the legislature
may condition appropriations to the univer-
sity system. That section provides:
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. “(6) Salary increases for presidents of
units of the university system and for
the commissioner of higher education
shall not exceed five percent (5%) each
year of the biennium using the respec-
tive fiscal year 74-75 salaries previously
approved by the regents as the basis for
determining such increases,” (Emphasis
supplied.}

The question presented is whether this
condition is a direction of academic policy
or administration by the legislature. The
Regents argue this condition represents an
eifort to abrogate the powers and preroga-
tives granted expressly and absolutely to
them by the 1972 Montana Constitution.
The Governor and Finance Committee as-
sert the condition is' a proper exercise of
the legislative appropriation power,

The problem of delineating the area for-
bidden to the legislature in conditioning
appropriations of the university system is
not easily resolved, as was noted by the
Michigan Court of Appeals in Regents of
University of Michigan v. State, 47 Mich.
App. 23, 208 N.W.2d 871, 877, quoting from
55 Mich.L.Rev. 728, 729:

“*While it must be recognized that the
legislature's power to make appropria-
tions to a constitutional university does
not include and is separate from the
power to control the affairs of such a
university, the legislature can within rea-
son attach conditions to its university ap-
propriations. If a constitutional univer-
sity accepts such conditioned funds, it is
then bound by the conditions. There are
not many decisions in this ares, however,
so the line between conditions the legis-
lature can validly aitach and those it
cannot has not been drawn in a distinct
foshion. Conditions which require the
university to follow prescribed business
and accounting procedures have general-
ly been found to be valid. The courts
have also sustained conditions which re-
quire, on penalty of losing part of the
appropriation, annual reports to the gov-
ernor, and fair and equitable distribution
of an appropriation among the depart-
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ments of the university or maintenance
of university departments. It has also
been held that the legislature can proper-
ly make non-teaching employees subject
to the state’s workmen's compensation
law, and can require loyalty oaths by the
teachers., On the other side of the line,
a condition that the -university move a
certain department of the school has
been held to be invalidly attached, an at-
tempt to limit the amount of funds that
can be spent for a given department is
likewise an invalid condition. It is clear
that limits should be placed on the use of
the ‘conditioned appropriation, for with-
out such limits the legislature could use
the conditioned appropriation to strip the
university of its constitutional authori-
ty”"” (Emphasis supplied.)

Clearly any decision with respect to ap-
propriations affects the management of the
university system to some degree. We as-
sume the 1972 Constitutional Convention
was aware of this fact when it drafted Ar-
ticle V. That Article, as was noted, does
not limit the legislature’s power to appro-
priate funds for the university system.
Therefore, we look to the impact of the
appropriation condition on the management
and control exercised by the Regents.

Returning now to the restrictions con-
tained in Section 12, we note no legislative
explanation of the breadth of the restric-
tions, Neither is there any provision for
the Regents to object. The Regents either
comply or forego the funds. Seemingly
minor conditions could ultimately affect
academic, administrative and financial
matters of substantial importance to the
system,

But, control over college president sala-
ries is not a “minor” matter. It does dic-
tate university personnel policy. That such
effect was meant need only be found in the
final sentence of the bill following Section

6 which states “The regents shall grant
classified university employees salaries in
accord with House Joint Resolution 37,
forty-fourth legislature.,” Such a limita-
tion on significant expenditures indicates a
complete disregard for the Regents’ consti-
tutional power,

Inherent in the constitutional provision
granting the Regents their power is the re-
alization that the Board of Regents is the
competent body for determining priorities
in higher education. An important priority
is the hiring and keeping of competent per-
sonnel. The limitation set forth in Section
12(6), H.B. 271, specifically denies the Re-
gents the power to function effectively by
setting its own personnel policies and de-
termining its own priorities. The condi-
tion is, therefore, unconstitutional.

This opinion together with the compan-
ion opinion of Staie ex rel, Judge v. Legis-
lative Finonce Commitice, Cause No.
13201, 543 P.2d 1317, decided today, shall
constitute the declaratory judgment of this
Court with regard to Issues 1) and 2) to
be resolved in this action as set out in the
order of this Court dated July 17, 1975,

The order of this Court dated july 2,
1975, staying further actions or proceed-
ings by any party hereto or his agent out-
side the scope of this proceeding and the
order dated July 7, 1975, directing the
Governor and his agents, servants and em-
ployees to desist and refrain from with-
holding payment on warrants and claims
submitted by the Montana university sys-
tem, are vacated, The Regents shall have
a reasonable time to complete their certifi-
cation as to the other general matters con-
tained in Section 12, H.B. 271,

JAMES T. HARRISON, C. J, and
JOHN C. HARRISON, DALY and HAS-
WELL, J]., concur,



