618 Mont.

2023 MT 226
414 Mont. 135

MONTANANS FOR ELECTION RE-
FORM ACTION FUND, Rob Cook,
Frank Garner, Bruce Tutvedt, Doug
Campbell, Ted Kronebusch, and Bruce
Grubbs, Petitioners,

v.

Austin KNUDSEN, in his official capacity
as Montana Attorney General; and
Christi Jacobsen, in her official capacity
as Montana Secretary of State, Respon-
dents.

OP 23-0634
Supreme Court of Montana.

Decided: November 22, 2023
Background: Proponents of constitutional
amendment to elect candidates for certain
offices from top four candidates in open
primary petitioned for declaratory judg-
ment that Attorney General incorrectly de-
termined that ballot issue was insufficient.
Holdings: The Supreme Court, McGrath,
C.J., held that:

(1) proposed conditions for primary and
general elections complied with state
constitution’s separate-vote provision
for each amendment submitted at
same election;

(2) designation of covered offices did not
violate separate-vote provision;

(3) cap of 5% on number of signatures
required for candidate to qualify for
primary election ballot complied with
state separate-vote provision; and

(4) proposed amendment did not implicate
legislature’s constitutional authority to
regulate residence, voter registration,
absentee voting, and the administration
of elections.

Ordered accordingly.

1. Constitutional Law €551

It is within Attorney General’s authority
to determine whether proposed ballot issue
for constitutional amendment complies with
state constitution’s separate-vote provision
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for each amendment submitted at same elec-
tion. Mont. Const. art. 14, § 11; Mont. Code
Ann. § 13-27-226.

2. Constitutional Law ¢=551

Section of proposed constitutional
amendment stating conditions for primary
election to pick top four candidates for cov-
ered offices to participate in general election
would not create a separate decision point
requiring a separate vote on whether state
should allow political parties to nominate or
endorse candidates on the ballot and, there-
fore, complied with state constitution’s sepa-
rate-vote provision for each amendment
submitted at same election; proposed
amendment did not affect political party
nominations. Mont. Const. art. 14, § 11.

3. Constitutional Law ¢=551

Proposed constitutional amendment des-
ignating offices of governor, lieutenant gover-
nor, secretary of state, auditor, attorney gen-
eral, superintendent of public instruction,
state representative, state senator, United
States representative, and United States sen-
ator for election by open primary with top
four candidates competing in general election
did not violate separate-vote provision for
each amendment submitted at same election;
the amendment clearly set forth which of-
fices’ elections would be affected by its enact-
ment and did not combine unrelated amend-
ments, and one could not design a primary
system without specifying the offices to
which it would apply. Mont. Const. art. 14,
§ 11.

4. Constitutional Law €¢=551

Section of proposed constitutional
amendment placing 5% cap on number of
signatures required for candidate to qualify
for primary election ballot was integral part
of top-four primary system proposed by the
amendment and, therefore, complied with
state constitution’s separate-vote provision
for each amendment submitted at same elec-
tion; the signature-gathering limitation was
not separate function unrelated to remainder
of proposed amendment. Mont. Const. art.
14, § 11.
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5. Constitutional Law ¢=551

Proposed constitutional amendment to
create open primary for certain offices with
top four candidates competing in general
election did not implicate legislature’s consti-
tutional authority to regulate residence, voter
registration, absentee voting, and the admin-
istration of elections and, therefore, did not
require separate vote under state constitu-
tion’s separate-vote provision for each
amendment submitted at same election; the
proposed amendment would not affect legis-
lature’s authority. Mont. Const. art. 4, § 3;
Mont. Const. art. 14, § 11.

ORIGINAL PROCEEDING: Petition for
Declaratory Judgment

For Petitioners: Rob Cameron, Jackson,
Murdo & Grant, P.C., Helena, Montana, Sean
T. Morrison, Morrison Law Firm PLLC,
Helena, Montana, Martha Sheehy, Sheehy
Law Firm, Billings, Montana

For Respondents: Austin Knudson, Mon-
tana Attorney General, Michael Russell, As-
sistant Attorney General, Helena, Montana,
Emily Jones, Jones Law Firm, PLLC, Bill-
ings, Montana

Chief Justice Mike McGrath delivered the
Opinion and Order of the Court.

Jﬁg‘ﬂl Petitioners Montanans for Election
Reform Action Fund, et al. (“MER”), seek
declaratory judgment on original jurisdiction
under M. R. App. P. 14(4). MER argues it is
entitled to declaratory judgment that: (1) the
Attorney General’s determination that the
subject ballot issue is legally insufficient is
incorrect; and (2) the Attorney General shall
_ligrprepare a ballot statement pursuant to
§ 13-27-226, MCA, and forward the state-
ment to the Montana Secretary of State
within five days of this Court’s decision. At
our invitation, Attorney General Austin
Knudsen has responded to the petition.

12 We consider the following issue:

Did the Attorney General err in conclud-
ing that MER’s proposed ballot issue is
legally insufficient because it violates the
separate-vote requirement of Article XIV,
Section 11, of the Montana Constitution?

13 On August 16, 2023, MER submitted
the text of a proposed constitutional initiative
and proposed ballot statements for the 2024
ballot to Secretary of State Christi Jacobsen.
The Secretary designated the submission as
Ballot Issue 12 (“BI-12”). BI-12 proposes to
amend Article IV of the Montana Constitu-
tion to add a new Section 9. This section
would change Montana’s current party pri-
mary election system to a primary election
for specified offices open to all candidates
and voters, and the top four candidates for
each of the specified offices would then ad-
vance to the general election.

14 MER submitted finalized initiative text
and ballot statements to Jacobsen on Sep-
tember 5, 2023, and Jacobsen referred the
matter to the Attorney General the following
day. On October 13, 2023, the Attorney Gen-
eral determined that BI-12 is legally insuffi-
cient because it violates Article XIV, Section
11, of the Montana Constitution. On October
16, 2023, the Secretary provided notice of the
Attorney General’s determination to MER.
MER then petitioned this Court for declara-
tory relief on original jurisdiction on October
26, 2023.

[1] 5 Section 3-2-202(3)(a), MCA, pro-
vides this Court original jurisdiction to re-
view the Attorney General’s legal sufficiency
determination in this matter. It is within the
Attorney General’s authority to determine
whether a proposed ballot issue complies
with the separate-vote provision of Article
X1V, Section 11, of the Montana Constitu-
tion. Monforton v. Knudsen, 2023 MT 179,
1 11, 413 Mont. 367, 539 P.3d 1078. Thus we
consider whether the Attorney General cor-
rectly concluded that BI-12 violates Article
X1V, Section 11, of the Montana Constitu-
tion, because it proposes multiple constitu-
tional amendments.

16 BI-12 would amend Article IV of the
Montana Constitution by adding a new Sec-
tion 9 that would provide as follows:

Section 9. Top-four primary election for
certain offices. (1) As used in this section,
the term “covered office” means the office
of governor, lieutenant governor, secretary
of state, auditor, attorney general, superin-
tendent of public instruction, state repre-
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sentative, |3sstate senator, United States
representative, United States senator, and
other offices as provided by law.

(2) The election for a covered office must
consist of a primary election followed by a
general election in which each of the four
candidates for a covered office who receive
the most votes in the primary election, and
only those candidates, shall appear on the
general election ballot.

(3) In an election for a covered office,
the following conditions apply:

(a) All candidates, regardless of political
party preference, affiliation, nomination or
lack of political party preference, affilia-
tion, or nomination shall appear on the
same primary election ballot separated by
office.

(b) Qualified electors, regardless of polit-
ical party preference or affiliation or a lack
thereof, may participate in the primary
election for each covered office for which
they are eligible to vote.

(¢c) Each qualified elector may vote for
no more than one candidate for each office
in the primary election.

(d) If it cannot be determined which four
candidates received the most votes in the
primary election because two or more can-
didates are tied, the tie shall be broken as
provided by law.

(e) If four or fewer candidates for a
covered office qualify for the primary elec-
tion ballot, a primary election is not re-
quired and all candidates shall appear on
the general election ballot.

(f) A space for write-in candidates may
appear on the primary election ballot as
provided by law.

(g) A candidate may not be required to
obtain the endorsement or nomination of
any political party or organization in order
to qualify for the primary election ballot.

(h) If the legislature requires candidates
to obtain signatures to qualify for the pri-
mary election ballot, the number of signa-
tures required may not exceed 5% of the
total votes cast for the candidate elected
for the same office in the last general
election for that office.
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(i) A candidate may choose to have dis-
played next to the candidate’s name on the
ballot the candidate’s preference for a po-
litical party or that the candidate prefers
no political party. The format options must
be as follows: “Party Preference

” or “No Party Preference.”

(j) The ballot may not indicate that a
candidate has been endorsed by or nomi-
nated by any political party.

(k) Each ballot must include a clear and
conspicuous statement |;39informing voters
that a candidate’s indicated political party
preference does not imply that the candi-
date is nominated or endorsed by the polit-
ical party or that the political party ap-
proves of or associates with the candidate.

(4) This section may not be construed to
amend, repeal, or modify Article VI, sec-
tion 2 of the Montana constitution.

(5) This section does not apply to special
elections for covered offices.

17 Recently, we addressed the require-

ments of Article XIV, Section 11, of the
Montana Constitution.

The proper inquiry is whether, if adopted,
the proposal would make two or more
changes to the Constitution that are sub-
stantive and not closely related. We have
employed a definition of substantive as “an
essential part or constituent or relating to
what is essential.” Then, numerous factors
may be considered in determining whether
the provisions of a proposed constitutional
amendment are closely related, including:
whether various provisions are facially re-
lated, whether all the matters addressed
by the proposition concern a single section
of the constitution, whether the voters or
the legislature historically has treated the
matters addressed as one subject, and
whether the various provisions are qualita-
tively similar in their effect on either pro-
cedural or substantive law. In summary, if
a proposal would effect two or more
changes that are substantive and not close-
ly related, the proposal violates the sepa-
rate-vote requirement because it would
prevent the voters from expressing their
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opinions as to each proposed change sepa-
rately.

Monforton, 112 (cleaned up).

18 Here, in the Legal Sufficiency Review,
the Attorney General asserted that BI-12
fails to comply with Article XIV, Section 11,
of the Montana Constitution, in four ways: (1)
Section 3 adds provisions that are not closely
related to the creation of a top-four primary
because these provisions collectively “repre-
sent a choice [as to] whether Montana should
allow political parties to nominate or endorse
candidates on the ballot.” (2) Section 1 pro-
vides a separate decision point for voters
because it limits the applicability of this pro-
cess to certain public offices while omitting
others. (3) Section 3(h) provides a separate
decision point because voters cannot vote for
a top-four system that prohibits a signature
requirement or requires a higher signature
threshold. (4) BI-12, as a whole and specifi-
cally within Sections 2 and 3(h), implicates
Article IV, Section 3, of the Montana Consti-
tution, because it limits the Legislature’s con-
stitutional |ysauthority to regulate the ad-
ministration of elections.

19 MER argues, however, that each of
these four components is integral to a top-
four primary system. MER asserts that the
proposed top-four primary system would not
function correctly if it did not eliminate polit-
ical party endorsements or nominations as a
prerequisite to appearing on the ballot, iden-
tify the offices to which the system would
apply, and limit signature-gathering require-
ments.

[2] 710 MER first argues that the Attor-
ney General has misconstrued the effect of
Section 3’s provisions on political party nomi-
nations. Although the Attorney General con-
cluded that these provisions affect political
parties’ ability to nominate or endorse candi-
dates, MER asserts that they do not inter-
fere with political parties’ ability to do so.
MER asserts that the Attorney General er-
roneously refers to the primary election un-
der BI-12 as an “all-party” primary when it
would actually create an open primary. MER
points to Wash. State Grange v. Wash. State
Republican Party, 552 U.S. 442, 453, 128 S.
Ct. 1184, 1192, 170 L.Ed.2d 151 (2008), in
which the U.S. Supreme Court upheld the

constitutionality of a similar open primary
system, explaining that Washington’s pro-
posed primary system “does not, by its
terms, choose parties’ nominees. ... The law
never refers to the candidates as nominees of
any party, nor does it treat them as such. . ..
Whether parties nominate their own candi-
dates outside the state-run primary is simply
irrelevant.” We agree with MER that the
Attorney General is incorrect as to the effect
that Section 3 would have on political party
nominations; because it does not affect those
nominations, it would not create a separate
decision point requiring a separate vote.

[3] 711 MER next argues that Section 1’s
specification of offices to which the open
primary system would apply is closely relat-
ed to BI-12’s purpose. It asserts that BI-12
would apply to specific federal and statewide
partisan offices but not to non-partisan or
local offices. It argues that the Attorney
General erred in concluding that the question
of which offices to include or exclude from
this system creates a separate decision point
for voters because non-partisan and local of-
fice elections are distinet from federal and
state partisan offices, and it would be imprac-
tical to require voters to vote on the inclusion
or exclusion of every office separately. MER
argues that requiring a separate vote on each
and every elected office would unduly restrict
constitutional change. Mont. Assn of Coun-
ties v. State, 2017 MT 267, 1 30, 389 Mont.
183, 404 P.3d 733 (“MACo”). Rather, MER
argues, the enumerated offices present the
voters with a binary choice: apply the top-
four system to all federal and statewide par-
tisan offices or reject it.

112 In MACo, 1 15, we explained that the
separate-vote | grequirement of Article XIV,
Section 11, of the Montana Constitution, has
two objectives: (1) to avoid voter confusion by
ensuring that proposals are not misleading,
conceal their effects, or are not readily un-
derstandable; and (2) to avoid “logrolling,” or
combining unrelated amendments into a sin-
gle measure that might not otherwise obtain
majority support. The specification of offices
to which BI-12 would apply does not run
afoul of these objectives. Section 1 clearly
sets forth which offices’ elections would be
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affected by its enactment. It also does not
combine unrelated amendments. As MER ex-
plains, BI-12 would affect federal and state-
wide partisan offices but not nonpartisan and
local offices. Moreover, in considering wheth-
er the specification of offices is closely relat-
ed to the creation of a top-four primary
system, we cannot envision how one could
design a primary system without specifying
the offices to which it would apply. We there-
fore conclude that the designation of “cov-
ered offices” in Section 1 does not violate the
separate vote requirement of Article XIV,
Section 11, of the Montana Constitution.

[4] 9113 Next, MER argues that the At-
torney General erred in concluding that the
signature gathering provision in Section 3(h)
creates a separate decision point for voters
because the five-percent cap is an integral
part of, and thus closely related to, the pur-
pose of a top-four primary. MER asserts that
the purpose of a top-four primary is to en-
sure that candidates can reasonably access
the ballot. It argues that a reasonable signa-
ture cap is essential to ensuring that the
Legislature cannot functionally convert a top-
four primary into a top-two primary by re-
quiring onerous signature gathering that
would serve to bar candidates from the bal-
lot.

114 In response, the Attorney General as-
serts that the Montana Constitution sets dif-
ferent signature requirements for different
activities. It argues that this illustrates that
determining the appropriate signature re-
quirement is a separate consideration for
which voters should be able to vote upon
separately.

115 In Monforton, we upheld the Attorney
General’s rejection of a proposed ballot issue
because, while amending only one section of
the Montana Constitution, we observed, “To
say that [Ballot Issue 2’s] proposed amend-
ments concern only one section of the Consti-
tution is correct only in the sense that all of
them are parked there, turning a short con-
stitutional section into a long one.” Monfor-
ton, 1 14. We concluded that the ballot issue
in that case would have both revised the
existing language of Article VIII, Section 3,
of the Montana Constitution, and also added
a “new function” on the State’s current valu-
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ation duty by also capping ad valorem taxes.
Monforton, 19 15-16. |14sWe agreed with the
Attorney General’s explanation that “voters
cannot express support for limiting increase
in annual property valuations, while also op-
posing an overall cap on the level of taxes
levied against a property,” and we thus con-
cluded that the proposed limitation on prop-
erty valuations required a separate vote from
the limitation on property tax increases.
Monforton, 1 17.

116 Here, the signature-gathering limita-
tion is not a separate function but is rather,
as MER asserts, an integral part of the top-
four primary system BI-12 proposes. We
thus disagree with the Attorney General that
the signature-gathering limitation is not
closely related to the remainder of BI-12.

[5]1 717 Finally, MER disagrees with the
Attorney General’s assertion that BI-12 is
essentially a separate amendment because it
implicates the Legislature’s authority to reg-
ulate elections. In its response to the present
petition, the Attorney General asserts, “BI-
12’s implicit limitation of the Legislature’s
constitutional authority amounts to yet an-
other separate amendment requiring a sepa-
rate vote.”

118 Article IV, Section 3, of the Montana
Constitution provides, “The legislature shall
provide by law the requirements for resi-
dence, registration, absentee voting, and ad-
ministration of elections. It may provide for a
system of poll booth registration, and shall
insure the purity of elections and guard
against abuses of the electoral process.”
MER argues that BI-12 does not implicate
Article IV, Section 3, of the Montana Consti-
tution because its adoption would not impede,
hinder, or invade the Legislature’s authority
to regulate residence, voter registration, ab-
sentee voting, or the administration of elec-
tions.

119 While the Attorney General argues
that BI-12 restrains the Legislature’s ability
to regulate primary elections, MER alleges
that BI-12 would create a new primary sys-
tem that the Legislature would then adminis-
ter. In MACo, we held that a constitutional
initiative that impliedly changed Montana’s
Constitution in numerous ways that we con-
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sidered to be both substantive and not close-
ly related was void for violating the separate-
vote requirement of Article XIV, Section 11,
of the Montana Constitution. MACo, 11 52,
54. In the present case, however, we agree
with MER that BI-12 does not implicate
Article IV, Section 3, of the Montana Consti-
tution. Article IV, Section 3, grants the Leg-
islature the authority to “provide by law the
requirements,” and BI-12 would not affect
the Legislature’s authority to “provide by
law.” Thus there is no separate amendment
that would require a separate vote.

9120 We therefore hold that the Attorney
General erred in concluding that MER’s pro-
posed ballot issue is legally insufficient be-
cause it_|isviolates the separate-vote re-
quirement of Article XIV, Section 11, of the
Montana Constitution.

921 IT IS THEREFORE ORDERED that
the petition for original jurisdiction is AC-
CEPTED and GRANTED as an original pro-
ceeding in the form of a declaratory judg-
ment action under M. R. App. P. 14(4).

922 IT IS FURTHER ORDERED that
the Attorney General shall prepare a ballot
statement pursuant to § 13-27-226, MCA, and
forward the statement to the Montana Secre-
tary of State within five days of this Opinion
and Order.

We Concur:

BETH BAKER, J.

LAURIE McKINNON, J.
JAMES JEREMIAH SHEA, J.
DIRK M. SANDEFUR, J.
INGRID GUSTAFSON, J.

JIM RICE, J.
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MONTANA ENVIRONMENTAL IN-
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Club, Plaintiffs/Appellees,
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WESTMORELAND ROSEBUD MINING,
LLC, f/k/a Western Energy Co., Nat.
Res. Partners, L.P., Int’l Union of Oper-
ating Engineers, Local 400, and N. Chey-
enne Coal Miners Ass’n, Respondent-In-
tervenors/Appellants.

Montana Environmental Information Ctr.
and Sierra Club, Petitioners/Appellees,

V.
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Respondent/Appellant,
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f/lk/a Western Energy Co., Nat. Res.
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Background: Objectors sought judicial
review of Board of Environmental Re-
view’s decision upholding Department of



