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The Bill of Rights

The Constitutional Convention will, during the week of March 6-11,1972
debate the merits of the Bill of Rights Committee Qroposal, A

The proposal before the Convention is unique in the negr-unanlmlty of
the Committee members and in the dramatic proposals it has included and has

iled to include.
g The topic matter is of great importance to Montanans because it deals

with the rights of citizens in their relationships with government and with
OtherTﬁztzizgzéed article is intended to Feplace Article III of the current
Constitution entitled "A Declaration of Rights of the People o£ the State

| of Montana." The Committee, in its introduction, allgge§ that ”not one of

| the traditional rights of that Declaration has been diminished" and remarks
that "new safeguards have been added where appropriate,"

The current Constitution contains 31 sections, the proposed provision
has 34 sections. In the new draft, 13 sections remain unchanged, while the
draft makes deletions, alterations, or additions in 14 of the original Bill
of Rights., The proposal contains 7 entirely new provisions, This analysis
will attempt to give an in-depth comparison of the old and new, and will
also attempt to provide some insight into the implications.

In casting their ballots for or against the proposed versions, the
eleven members of the committe only cast 7 negative votes, which all came
from delegates Marshall Murray and Robert Hanson. Both Murray and Hanson
voted against the "inalienable rights'" section and the "right to know'" sec-
tion. Murray voted against the "self-government' provision, and Hanson, in
his votes, voted against the "adult rights" and "rights of persons under
the age of majority" provisions.
variog?gpgzggiytee, ;g its report to the Convention, did not discuss the
«, s currentlgns which were deleted. These were SECthHS.ls,ZS,ZB and 29

L onstitution, We can thus only guess at their reasons,
R ::gt;::els dea}s_with the appropriation and use of waters as a public
s e s prov131o? for damages incurred in opening private roads,
. tgt;zzeiit?Uts aliens on the same footing as citizens in granting the

Section 28 prohibits slavery or i i
B Soctl g g y 1nv0]_untary serv1tude, except as the
___ Section 29 provides that t
::e "mandatory and prohibitory,
Lo be otherwise." We'll now look

-
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he provisions of the Montana Constitution
unless by express words they are declared
at changes which will affect us directly.




Preamble

e \ - defines the source of authority from which the instr " i
;auzgz;sfftﬁtlgeople—-and it defines the object for which the c°nst133:::n..
Iibtﬂtd' It serves as the artery which transgits life to the Constitution
we infusing it with authority. The Convention in writing a new preamble to
iht Constitution expressed a desire to "improve the quality of life" and to
";npﬂmm "equality of opportunity." Because Fhe Preamble is generally held
not of itself to be a source of any substantive power, it matters little
| what the Convention does with this provision.

-

Inalienable Rights

Montana's current provision on inalienable and essential rights is in
section 3 of Article 3. It provides for the right of enjoying and defend-
ing life and liberty, of acquiring, possessing and protecting property, and
of seeking and obtaining safety and happiness.

In a brave departure, the Committee has added the right of "pursuing
life's basic necessities" and of seeking '"health." 1In its explanation, the
Committee says that with regard to the right to pursue life's basic necess-
ities, it was merely a statement of principle and the intent was not to
create a substantive right. The Committee did not qualify in such a manner
the right to seek health,

The difficulty comes in interpretation., Later courts will not go to
the Committee report to determine intent. If they did, the report would,
in this case, reflect an intended principle on one hand and an intended sub
stantive right on the other,

The legislative assistant to the Bill of Rights Committee, in a very
knowledgable treatise, describes such reasoning as used above, e.g. that
the right is merely a statement of principle and not an enforceable right
as being curious reasoning. Applegate, Bill of Rights, Constitutional Con-
vention Commission, pp. 336-7.

Applegate very correctly states that such a provision might not be in-
operative. He goes even further and states that a ''statement that health
and other basic necessities are basic human rights is one which ''does ere-
ate enforceable personal rights and obligations on the part of government,
or at least sets a direction for government in a manner similar to other
constitutional provisions." (at p. 337).

The question thus becomes: does the proposed provision create a subs-
tantive right for all the necessities of life to be provided

to by the public
:fe:fﬂ EMad: does o.ch 4 provision guarantee the so-called 11%ight to
ork"?
These, of course
the convention determin
‘the proposed provigion

fundamental phijog

That last sentence reads: "In enijo ing these rights he people recog=
nize corresponding responsibilities.“ To whom? To each OEh:r or to the
2

are.matters that can be debated and the intent of
ed in the floor proceedings, The final sentence of

5 , section 3 in the new draft, brings up a matter of
ophy.




: ittee has transforme
. \ entence the Comm :
Montana. Bgiigizfsrights and duties, 2 departuiilrgigw
b :3;2 : A look at the Vs Bill of Rights will ;
nt,

| european and other non-=c
B i acc doc?$§n§&tggiyof the individual towards o

ul i ffirmati e 7
-§3§i§“§tﬁiivi§§nathat provided in the civil and criminal laws of

e iy i up can be
4 iﬁt:azozgizx legal questions that this one sentence opens up

i i . the middle of a lake and you are

—_— erson is drowning in t .

ﬂgicglyezezn. oifmzyphave a moral obligation to ?elp hlm,h?Ut :Zsizggzztﬂﬂ
g?-tleoblgg;t{on to do so unless you are responsible for 1Stg - ri-ht-tﬂ
ézgéyou now be sued for not following your duty correlative ght tc

? -
seekigﬁi:agizyéentence in combination with the new rights expressed in the
3

;,
ﬂ

-

same provision, and in combination with the preamble and the provision re= T%
- ’ ':

g i so be construed as standing for a person
:gariizgsE:ierighﬁe2£1zilviﬁﬁd32: :iat is not currently recongized under our
2§rrent civil or criminal laws. Which is fine if the people of Montana are
adequately apprised of such an intent upon §cceptance of such a Prozigi:n'
The analysis above points out the d}fflculty of a convention with in-
sufficient time to examine the ramifications of each and every word, and it

points out the problem of bringing the new Constitution to an early vote,

Individual Dignity

Section 4 of the proposed bill of rights is a new and innovative pro=-
vision, It is basically an anti-discrimination provision that bars discri-
mination of one's "civil or political rights'" on account of '"race, color,
sex, culture, social origin or condition, or political or religious ideas"
and prohibits such discrimination by any '"person, firm, corporation,or
institution" or by the state of Montana or any of its subdivisions.

The provision suggested is guaranteed to provide fertile grounds for
extended debate by the convention, as it goes beyond--far beyond--any pro-
visions that are currently in the federal Constitution or current federal
civil rights acts, If enacted, it would easily be the broadest civil rights
act in the United States. A comparison of current federal law is quickly
necessary to determine the ramifications of the proposal, The following
citations to "USC" are to provisions of federal law, the United States Code

_ 42 USC sec, 1982 protects the right to be free from private discrim-
ination because of race in the purchase of property, in access to public
housing, and the right to be free from judicial enforcement of racially re-
Strictive covenants, The proposal before the convention would add to this
discrimination based on sex, economic status, religious beliefs, or any
religious beliefs,
eisinThz_prOPo§a1 does not exempt state, county or local officials exer-
1983 Sth}sEietlonéry authority under color of law. It goes beyond 42 USC
R0 tBeiRIVil Blghts Act of 1871. Under the latter act, the right of
L ;;:::: public schools to wear their hair as they desire has been pro-

g against school authorities who have suspended students, Comparably,




o ight to be free f e
F ol latter act, the r rom unreasonable denials
. ,i‘:::# ﬂﬁio nt opportunities can be protected in a section 1983 act-
: a!mmihnt tmploymeﬂt cannot be denied by the use of tests which have no
relevance to the job. protectable by a section 1983 action

rele : A is the

'iii'frsé from racial discrimination in public dining facilities, Inrzggz to

. case, under the propo?al, the additional factoFs of sex, economic standing,

¥ and ;olitical and religious beliefs yould forbid discrimination by individ-

. uals, corporations, unions, or agencies of any part of state, local or co-

. unty government. e ]

| Under the 1964 Civil Rights Act, private clubs or other establishments

~ not in fact open to the public are exempted. Under the proposal, these ex-
emptions would not be available. The Civil Rights Act of 1964 also extends
to dscrimination by employers, employment agencies and labor organizationms,

| The proposal would encompass what the act does, without any requirements of
interstate commerce being affected,

The Civil Rights Act of 1964, Title VII has certain exemptions, Under
this law, it is not unlawful practice to dscriminate ''where religion, sex,
or national origin is a bona fide occupational qualification reasonably ne=-
cessary to the normal operation of that particular business or enterprise,"
Nor is it an unlawful practice for educational institutions to discrim-
inate where they are controlled by a particular religion and their program
"js directed toward the propagation of a particular religion." Neither of
these exceptions would be available under the proposed act,
Under the Civil Rights Act, it is not unlawful to discriminate against
members of the Communist Party, nor to use tests to determine the suitabil-
ity for employment and promotion, nor to give different compensation for
employment at different locations. The proposal may not provide exception.
The Open Housing Act of 1968, 42 USC sections 3601 et seq., provides
a ban on discrimination on grounds of race, color, religion or national
origin in the sale or rental of housing. A person subject to the act can
not refuse to sell or rent after a bona fide offer has been received, A
person is forbidden to state that housing is not available when it is, Nor
can lending institutions discriminate against applicants for real estate
loans on the basis of race.

Exempted from the Act are boarding houses in which the owner lives,
So long as it contains no more than three other units for families living
independently. Similarly exempt are private clubs not in fact open to the
public when such clubs give preference to their members in housing not op=-
eérated on a commercial basis. Religious organizations and their non-profit
affiliates can limit occupancy of housing units to members of the religious

group. Single family dwellings are generally exempt from the coverage,
' Under the

proposal of the Committee, none of these exemptions would be
available, and the ¢ : e -

5 d overage would extend to discrimination on the basis of
- Political beliefs, sex, and economic condition,

';;:tziihg ;f a public school teacher to wear a beard and moustache was
(FOFECLed 1In a section 1983 action, 1In a section 1983 action a fed
ourt has protected the right of a st : e

udent not to b elled wi =
al and substantive due process, e = ithout pro




R ana t being made to somehow indicate th&t -h

3 _+—~ n:tl:zziisiggg:d“ or"gad", but rather to make clear the
B Eione of the provision. Particular problem areas axe EVACERES
 a fraternity house or a Jaycee Club ban women? Must a landlord of a
unit apartment rent to a Democrat? Can a hippie poster shop refuse

e t to someone with a crewcut and narrow tie?

Right of Participation

- ‘\. l

In a new provision, proposed section 8, the Committee has stated that I

the public shall have to right to "expect governmental agencies to afford
every feasible opportunity for citizen participation in the operation of

‘the government prior to the final decision.”
gThe purposg of this provision is not evident from the Committee dis=-

. cussion of the proposal, which merely restates the pFovision. The section d
possibly could have ramifications in the area of environmental decisions by [
various branches of state government whereby citizens can gain access to ‘
administrative decisions which will in turn trigger the judicial enforce- !
ment mechanism of any environmental provision in the Constitution or the

laws of the state.

Right to Know

Section 9 of the proposed bill of rights is a new section. Under it,
no person can be deprived of the 'right to examine documents or to observe
the deliberations of all public bodies or agencies'" of government, and adds
the exception where ''demands of individual privacy exceeds the merits of
public disclosure,"

The provision has been attacked by the Montana Press Association and

i by B E Longo, a Billings attorney and attorney for the Billings Gazette
[ as a possible danger to freedom of the press and as a possible "crippling

restriction on the right to inspect public records.' Great Falls Tribume,
March 5, 1972,

e The provision eliminates the distinction between public and private
3y records found in current Montana statutes.
o - A parallel can be found in the federal Freedom of Information Act of

1966, which was a result of increasing awareness in Washington that the
Administrative Procedures Act was being used to support withholding of in-
fbrmat%on. The question immediately posed is: will legislative action in
providing a judicial remedy be necessary assuming the new provision would
eliminate current statutory law on the subject?

Right of Privacy

Section 10 of the proposal guarantees the "right of privacy" and

says that i : P - :
e inter:s:?ﬁll not be infringed without a showing of a "compelling

ko -
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I

- provision in mnt::z’ rovisions, is it the intent of the committee to req-

ion has likewise attacked this provision in e(fﬁ an-
kIlOWing provision,

. ight ¢ be read in conjunction with the next proposal,
: ‘ i W;e,ely a restatement of the current search and seizure
pﬁéﬁm 11, which i with "invasions of privacy'" added.

~ Under theseé by officials of government before they can listen in or
uire a court order cgnversation? If an individual eavesdrops, does the pro-
record a teleph"n; them, create civil liability? Each of these may or may
vision, or both © but in any event, if such is the intent of the committee
mtibe d?i;::::ﬁ; from the language. How does the "probable cause' that
it is no

i ired in provision 11 differ from the "compelling state interest" in
is requ ; WL
provision 107

Adult and Minor Rights

Suggested provisions 14 and 15 are new provisions which, when combin-
ed, provide that 18 year olds are adults for all purpose§,.and that anyone
under 18 has the same rights as one over 18, plus a provision that states
that "persons eighteen(18) years of age" shall have the '"right to hold any
public office in thestate,”

What is a drafting deficiency, the provision if technically read only
guarantees the right of public office to 18 year olds, does not speak to
those over 18, and presumably does not forbid one under 18 from holding the
office in question., That part of the provision will undoubtedly be modified
at any rate,

The exception to the extension of rights to minors is where the laws
"enhance the protection for such persons.,'

The provision will, if adopted, open many fertile fields of litigation
because of the current treatment minors receive under the law,

A law that enhances the protection for such a person is not necessar-
ily the same as a law which specifically precludes certain rights for an
individual under legal age.

The_problem of hair length will immediately arise. Under certain court
cases, minors simply have not been accorded to wear their hair the same len
gth as adults may wish to. Are such judicial rulings for the enhancement
:§n§:2 Ezzzzgtionaizrlﬁuih persons? Probably not. Another problem is that
S oteitorcc cirfew ia 1e‘for punlshmeqt For more o?fenses than adults:
published St;tement » undesireable associations, wearing armbands, critical

S. What of these?

It is instructional at thj i
th -
B - lnstuc - Com;;tzgz?t to quote Mr, Applegate in his treat

"In the final i
analysis
wgether the rights of ;o
OL majority are identic
As the recent White Hou

the main question is not
ung persons under the age
al with those of adults.

se Conference on Children




o Jolaln

{ +o the President, the issue is '"how the
- t:%nit con::ol m;y be drawn so as not :c
the child's right to grow in freedom

e with the spirit of civil liberties

in the Constitution,'" (at p. 305)

a Trial by Jury =
5 ' ' T N
R the provision be of
e 26, the Committee proposes t e
- ghder;grzgo:igozeztzgzson,to waive the right to a jury trial in cases
such form
R . ) annot do so now. . ]
”'”°1:::3”:5f°§:?y;132n::2v1des for a unanimous verdict for misdemeanors,
shere onls apg;o-thirds guilty verdict is necessary at present,

Left Out

Obviously certain matters were left out of the proposed Bill of Rights

~ and the discussion of the Convention will probably center on some of the

rights delegates feel should have been included, )

Brief mention was made of those specifically excluded that were in the
current constitution, Others bear scruitiny,

In proposed section 7, the word "press'" is used in the title, but not
specifically in the body of the section. The word "write" was deleted from
the old provision., Each can possibly be read into the remaining words,

The right of freedom of association is not specifically mentioned, A
valuable right, it is protected by U.S. Supreme Court decisions, but it is
difficult to see what objection there is to mentioning it in the Montana
proposal,
" Except by judicial decision the self-incrimination provision in our
Constitution is not perfectly clear, Does it apply to witnesses? Can a
person refuse to answer in a civil pro
The Committee could have cleared the ai

The matters of consumer protection, environment, abortion, euthenasia,
and right to work are not included in the proposed version,

Rights of Convicted

as Lo convicted persons, "full rights
be ol =S¢ - ’ &
automatically restored upon termination of state supervision for
This is a new provision,

the Montana Constitution, restoration to
izenship is conditional upon action by the Governor which in turn
he Board of Pardons,




Eminent Domain

. iir.e added language to the eminent domain section so as
:tﬁﬁﬁ and just compensation be made in al']; emit{et;t ;l-ztdn:ﬂ;ee‘
w By adding a provision that just compensation shal 1n§e a1l
: ses of litigation..." the committee intended to inclu
.‘e‘xpen. appriaser fees, attorney fees and court costs. _
me]-'Udm% og the committee, however, may be different than the plain
g 1nte: words. And it is doubtful that the committee intent would
sudicial proceeding.
iISI 3fJx;iri:ci:1e g, abolished in the committee recommendation,
a person benefited"by %;:enbi&ngtof pgivate rgad:t,: 1§
_ roceeding... « e Montana Supreme Court, in
. to pay tth";;l:l‘:zzej.ogh;zzsf 125 Mon§ 159, 232 P 2d 723, held that attor-
| tze ?222 Zré not allowed as an expense of the proceeding.
ind 1f in fact the Committee's interpretation were t.:o prevail, b)_r .'.imalogy
attorney fees could be interpreted to be expenses which the-prevallmg
party receives in most legal actions,e.g., if you e and win you get youx
attorney fees too, Which may not be what the Committee really had in mind,

 meaning of th
 ever be used
' Section
likewise provided that

Also, the provisions could be construed to abolish the necessity of
a guardian in certain instances, such as in suing or involving trusts.

Administration of Justice

Article III, section 6 of the current Constitution provides that court
shall be open to all, with a speedy remedy afforded for every injury. The
Committee has added to this provision by providing that '"mo person shall be
deprived of this full legal redress' in situations where an injured worker
is injured by the negligence of a third party and his boss is covered by
Workman's compensation,

The obvious intent of the addition is to overrule a recent Montana Su-
preme Court decision holding that the employee has no redress against third
parties for injuries caused by them if his immediate employer is covered
under the Workmen's Compensation Laws,
1angu:h2 itilfficulty-comes with the use of '"this full legal redress'., The
g us used is a characterization of the old language providing a

speedy remedy for every inj A
broader than "Speedy rzmed;tlﬁy“ The words '"full legal redress' may be

And example: th 1 1d b -
st %Y - ple: the new language cou e con
pr::iidzysla;ii:ugt to prohibit certain forms of '"no-fault" insurance, which
expenses and p;:o:e;irtaln instances, for anything other than actual medical
suffering, " y damage, to the exclusion of the concept of "pain and

Continued Page 10




; 7 _- -St;ate Legislatures, states: controls find greater dﬁﬁenl{y :
B arerd legiiature sibiity. Certainly in eliminating the '
E o lll;;re»e“ nt and still power- ference committees, the unicameral m ature }
o that it is forced to work removed one focal point of undue influence or
however, o
and that the members whom it corruption.

: i that traditional form is understood and familiar to the pqqpl‘e,-
3 by ?;f :;m;dé?%o;mg{ a’ﬁluact procedural rules rather than legislative structure are more im-
them a grea

i h'l'm'.- the legislative process visible.

inthe 0pe"

i i i to control by a special interest group, that the pre-
. the uni slature is more susceptible, not less, o co . -
g ':hu'ltlslcr:]l?::lo:lig::ommittees is much less likely to be significantly influenced by a lobby interest,
structure with 1

ar s s i : iblility can be fixed and the practice
: ince legislative power is centered in one house, responsiblility can . t

m‘fﬂ":’.‘s o t:;tds"}i is cgoumere; however, that the practice of passing legislation in one house with the in-

R £ gm:lns:cu;nd h.ouse derives from important political requirements, and that in a unicameral legislature,

F ;&l:ﬂ:;o[:wﬂl continue to be introduced and probably passed.

F : - cted efficiently and promptly. Proponents of unicameralism say
. islati ness should be conducted efficiently ) op ism
Itis agreed mr:;e%;s;:t;:edt:;l?dup“ca“m of the dual committee system would be eliminated and that the friction
’ ocedu e
::r?r:alry between the two houses, which results in deadlocks, are removed

feel that legislative business is conducted in a more orderly fashion because leadership is concentrated in one house,
'Elluegl permits m%re effective working relations between the executive branch and the legislature.

The unicameralists argue that with a single house fewer bills will be introduced, thus reducing the size of the legislative
workload. The last year of Nebraska’s bicameral legislature--1935-saw 1,956 bills introduced. Under the unicameral
form in 1963, only 815 bills were introduced.

They further urge that a single house alleviates the end of session log-jam because there is no segond house to al.ter a
bill and thus require additional action by the second house, nor to hold a bill until the last possible moment to improve
chances for passage in the second house.
The bicameralists urge that the expense and inefficiency of the committee system and the two houses can be corrected
by the establishment of joint committees with parallel functions in each
ated management of the legislature. They claim that efficiency
legslative process and can be maximized only as others are dimi

house and joint rules committee for coordin-

in procedures is only one of the values sought in the
nished.

It seems clear that most of the claimed virtues of unicame
single house of 43 members, responsibility is more
legislative process has been facilitated with fewer b
smaller number of legislators- -3 concept not auton
ip has risen and with it the quality of candid
Prime question is whether these results can be acl
shifting to a unicameral system.

ralism have been realized in the Nebraska experience. In their
easily pinpointed than in the previous two-house legislature. The

ills introduced and 2 higher percentage of them passed. With a
1atically acceptable to small Montana counties- the prestige of mem-
ates for legislative office. Costs have, of course. been lowered. The
lieved in a bicameral legislature with less trouble and effort than in

| nlf Eansz:;Ct.munission on Constitutional Revision recognized “the hold of tradition and the widely varying views that
| :m tc_m e issue c.rf unicameral vs. bicameral, “decided that an effort to achieve the practicable, less - than - perfect, is to
Preferred to a vain attempt for the ideal.”

Some of the fa
(1) the weight

ctors which will have to be considered by the delegates to the upcoming Constitutional Convention are:
of the tradition of bicameralism in Montana;(2) the argument of operational efficiency advanced in

‘ +(3) the force of the argument that interest or pressure groups can, in the long run, control one
body 'rm‘ € easily thar'l two:(4) whether the bicameral legislature operates to socialize conflicts and thus contain the
mpacts of social forces.

A *@&lﬂeumlmeasy one. Itisnot i

R mmediately apparent wheth
Ut the issue will have to be faced

er unicameralism is good or bad for a particular
at the outset of the convent

ion.




Non-immunity from Suit e

Basically, the state and its subdivisions--with certain ill-define
xceptions--is immune from suit. Proposed section 18 eliminates this imm
ity from suit. But only as to the state and its subdivisions. 5
Left unanswered is the immunity of certain charitable and educational
institutions that are private.

Habeas Corpus

Proposed section 19, providing for the writ of habeas corpus--the

right to test the legitimacy of one's detention--modifies the old px

~ ion by deleting the provision that it may be suspended "in case of rxe

ion, or invasion" when the public safety requires it,
The rationale of the Committee is that the federal government could be |

counted upon to assist in keeping the state courts open to review any writ

of habeas corpus submitted even in a statewide emergency.

Bail

The Committee has left the bail section intact. It provides in effect
that bail is available except in capital cases (cases involving the death
penalty) when proof of guilt is evident or the presumption of it great.

Not considered by the Committee is the problem of the possible elimin-
ation of capital punishment by either the Supreme Court of Montana or the
Supreme Court of the United States, As it stands, if either of the two
courts should abolish the death penalty as being '"cruel" or "unusual", a
person, insane, who murders fifty people brutally, could go free on bail.
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