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PREP ACE 

The delegates to the 1971-1972 Montana Constitutional 
convention will need historical, legal and comparative 
information about the Montana Constitution in addition to 
information on the organization and operation of constitu­
tional conventions. Recognizing this need, the 1971 
Legislative Assembly created the Constitutional Convention 
Commission and directed it to prepare and assemble essen­
tial information for the Convention. To fulfill this re­
sponsibility, the Constitutional Convention Commission is 
preparing a series of research reports. 

In addition to the series of research reports, the Commis­
sion has authorized the reprinting of certain docwnents 
for the use of Convention delegates. This report repub­
lishes 5 of the 12 new state constitutions that have been 
adopted since 1945, and 2 of the 7 constitutions that have 
been rejected when submitted to the voters and a sunnary of 
constitutions proposed by constitutional study connissions. 

CONSTITUTIONS ADOPTED BY THE PEOPLE SINCE 1945 

Alaska 
Connecticut 
Florida 
Georgia 
Hawaii 
Illinois 
Virginia 

Missouri 
New Hampshire 
New Jersey 
Pennsylvania 
Puerto Rico 
Michigan 

CONSTITUTIONS PROPOSED TO PEOPLE, BUT NOT ADOPTED 

Arkansas 
Idaho 
Maryland 
New Mexico 

New York 
Oregon 
Rhode Island 

The Constitutiona~ Co~vention Library, which is being assem­
bl7d by the Co~st1~ut1onal Convention Commission, will con­
tain ~he constitutions of all 50 states in addition to a 
voluminous col~ect~on of official and non-official studies 
of s~ate cons~itut1ons and constitutional problems. Many 
studies contain proposed constitutions. 

iii 



Constitutional 
Convention 
Enabling Act 



r . • 

MONTANA CONSTITUTIONAL CONVENTIOlf 

1971-1972 

CONSTITUTIONAL CONVENTION ENABLING ACT 

CONSTITUTIONAL CONVENTION STUDY NO. 1 

PREPARED BY 

MONTANA CONSTITUTIONAL CONVENTION COMMISSION 



The delega es to he 97 1-1972 Monta n a Constitutional 
conv e n tion wi ll need his torical , legal and comparative 
i nformati on about he Montan a Cons titution.in addition to 
i nformat i on on the organizat i on and operation of con•titu­
tiona l conventions . Recognizing t his need , the 1971 
Leg islativ e Assembly created the Constitutional Conv., ,,.-;..._.. 
conunission and direc ted it to assemble and prepar 
i n formation f or t h e Convention . To fulfill thi r 
bility , the Consti t ut ional Convention Commission 
i ng a s eries of research r eports. 

Thi s f irst report , an a nalysis of the Constitutional 
conve ntion Enabling Ac t , was prepared under the auperv 
of the Commission ' s Convention Arrangements Committ con­
s isting of William Sternhagen, Chairman ; Clyde Hawks1 
Leonard A. Schu l z; and Charles A. Bovey. 

Thi s report contains t h e enabling act for the Constitutional 
Convention adopted by the 1 971 Legislative Assembly , a summary 
o f the act , a c ale ndar o f convention dates and a section-by­
section ana l ysis of the enabling act. 

The Constitutional Convent i on Enabling Act was originally 
dr a fted by the Montana Con s t i tution Revision Commission and 
introduced into the 19 71 Legi slative Assembly by Representative 
James E . Mu rphy, vice cha i rman o f the commission . The draft 
as amended was approved by the 1971 Legislature . 

I t ·s appropriate in this fi rst Commission report to note 
the s ~gn'fic~nt contributions o f the 1967-1968 Legislative 
Counc i l Committee on the Monta n a Constitution and of the 196 9 -
1 970 Montana Constitution Revision Commission to the process 
o f con~ti~u~ional change i n Montana. The dedicated work of 
t h ese ~dividuals led t o the calling of the constitutional 
Conve nti on by vo t e of t h e p eople in November, 19 70. 

Th' s re o t is re s p ctfully s ubm i tted to the people of Montana 
a nd th r elegates to the 1971-1972 Constitutional Convention . 
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ALEXANDER BLEWETT 

CHAIRMAN 



the aonvention ahazz 
~esident of the president of 

d iae -P.L 8 es as t · 
iden t an .v and expen representa -z.ves as Pr>o, 

(2} The pres e pe r d-ie m, h house of 
· d the 8 am o f ·t e 4 7 be pa-i d s peaker C. M. 7,9 · 

the senate an . n 43-3Zl, R· d ~ 
vided in s e ct -io be en tit 1,e 

fficers shall. resideno•• 
( 3 J Me mbers . a:d t~ and from th~~~ rate pro.,rl 
three ( 3 } tr-ip Zed route at R c . M. 1,9(1• 
the ne arest trav~ section 43-3ZO, • 
lative ass emb ly -in t te and · i 

m toyees of the 8 a the Montana Constitu­
( 4) . Off~ cers ~;d a~ep not prohibi t~d b~s de legates • and who 
subd-iv-i s -ions w f Montana from serv'tn~ the convent-z.on shall 
tion e ~~c;~~s a~d serve as delegat:~r ~mployment during th~ 
har e 7 eave without pay, from ~h and they shall be en ti. t led 

ave i- , • • in sess'ton, ., t 
time the convent-ion -is d i le age for de vega es as pro-
to t he per diem, e~penses an m 
vided in this seat-ion. 

. the Constitution provides in part: 
Article XIX, Section 8 of · the act calling the con-
"The ].egislative assembly. shall ~n d officers and pro-
ventiqn ... fix the pay of its me 

11
ers an ' 

vide ~or the payment of same ...• 

For each day' of the session, members and officers of the Con­
venti~n will be paid the same per diem ($20 a day) and ex­
pense~ ($25 a day) as provided by law for members and offi­
cers of the Legislative Assembly. Members and officers will 
be ent;itled to mileage for three trips to and from their 
reside,nces and Helena at the rate provided for the Legisla­
tive ~ssembly (9¢ a mile~. Current statutes for legislative 
per d J.iern, expenses and mileage are set forth in Appendix J. 

O~f~c~rs and employees of the state and its political sub-
di vis ~ons who are not prohibit d b h 
or st~te laws from s · e Y t e Montana Constitution 

erving as delegates a h 1 d and se,rve as delegates to the C . an. w o are e ecte 
l e ave without pay from the. onvention WJ.11 be granted 
Convei: t ion is in session. 

1~h:mplc;>yrnent dur~ng the time the 
per d Jiem, expenses and mi lea Y will be entitled to the same 

ge as other delegates. 

RATIFICATION ELECTION 

Sect i on l?. (l) The . 
~=nst submt ~t tthde constitut~~~i.sion or alteration d 

. " e to the l , adopted b th of_, 01" the amen -
o r 1'eJ·ect i on at e eators of thi y e convention shall 
that pur po s e' an el e ction app . 8 state f _, . 
(BJ , not l e ss th oi.nted by 0

1" l"atificati.on 
months aft er t he ad · an two (2) month the convention f or 

Journment of th 8 nol" more than six 
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he convention may submit 
~Tatification in any of the pfropoa~za to the l 
~ ollowi.ng foxama: e ectoPate 

(a) submitted as a unit in the fo'l'OMI 
constitution; ~-,,, of a 

(b) submitted as a unit with the 
separate proposals to be voted up~:c~pt 
ally, or na~ 

(c) submitted in the form of 
arate amendments. 

(DJ The proposa~s adopted by the convention shall he 
fied by the presi.dent and secretary of the conventio?C 
seeretary of state. the 

(4} Each proposed revision, alteration, or amendment to­
gethe r ~ith appropriate information exp~aining eaah r~vision, 
a it er at i, on, or amendment, sh a l l be pub l i, shed in f u z z and 
di sseminated to the elect ors upon adjournment of the conven­
tion but not later than thirty (30) days preaeding the elect­
ion and in such manner as the convention p:resaribes. 

(5) The convention shall also publish a report to the people 
exp laining its proposals. 

(6) Notice of the election shall be given in the manner and 
form prescribed by the convention. 

(?) The convention shall prescribe the manner and form of 
voting at such election. 

(8) h l t ,;on shall be tabulated, The votes cast at sue e ec "' a· t d by 
returned and canvassed in such manner as may be i,rec e 
the con ven ti on. 

( t. at the speaiaZ 
9) If a majority of the electors vo i,ngthe aonvention the 

ele ction shall vote for the pror:osals ~~re the proposals t~ 
gove rnori shall by his proclamati,on dee The new aonst-i-
htave been adopted by the people of Motntsanpa~ovided therein, 
u ti z l t k e ff ea a · ·on s 

0 .21 ona provisions shal a e sitional prov-is-i 
at as Priovided in a schedule of tran 

tache d thereto. l 
shaZZ app Y 

<lo) h tate of Montanda under this 
in The election laws oft e 8 t' n aonduate 
a e a~ l 0 th er respects to the e le c i, 

0 

ct?-on. 
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titution provides 
Montana cons amendments pro-

se
ction 8 of the1terations o:tted to the 

· le xrx · · ons a subm1 Artie , the rev~si " , shall be . ction at an e 
i n par t that tion · · · reJe t 
posed by t e con':en ratification or at purPose' no 
e l ectors for t~ei~onvention for t~hS after the 
appo inted by t e than six (6) mon d approved bY 
two ( 2) nor mor~ s s so submitted a~ion' no such ··~IMllL'IYI 
ther eof; and un e . at the eleC t " 
o f the electors votingt hall take ef fec • 

. amendmen s a l t e ration or f a special rat fica-
vide or 72 

The convention will l?roba~ly ~f~h the Novemb7r 7 ' . 19 
gen-

tion election in conJunction t. on chooses this oourse of 
eral election. If the conven i tly not earlier than May 7, 

d · n permanen t · a action, it must a JOUr 7 197 2. The Conven ion nee 
1972 nor later t~an Septemb~r ~ntil May 7, 1972, but may 
not meet in continuou~ session January 17 and May 7, 197 2. 
recess from time to time between 

A special election on the same ~ay as the genera~ election 
would minimize additional election expenses and increase 
voter participation. Since 25 per cent of the voters at 
genera'i elections commonly do not vote on constitutional 
questions, Convention proposals placed on the general elec­
tion bp.l lot almost certainly would not receive the vote of 
a majo;ri ty of the persons voting at the election as is 
requiri=d b~ the Cons~itution. This problem can be avoided 
b~ conpucting a special election on the proposed cons ti tu­
tion on the same day as t~e general election but not as 
part of the general election. 

After the Convention has ad' · Journed 't ·1 acquaipt the public with the Co ' ~ wi 1 be necessary to 
should be adequate time for nvention. proposals. There 
electo;rate about the propose~he Con':ention to inform the 

constitution 
The Convention may sub . • 
of the following form m1t proposals for . 
constitution, (2) ass: ~l) as a unit .ratification in any 
proposals to be vot d a unit with the in the form of a new 
of a series of sepa~at upon individual~xception of separate 
proposals are s b . e amename t y, or ( 3) . 
publ i c will a u mi tted should n s. The ma ~n the form 
r e jection by ~h completely and be designed ~ner l.n which the 
of proposed new e voters of N conveniently 0 determine the 
supports the con~ons~itution:w York, Rhea as PO!Ssible. The 
con~roversial is lus1on that Presented . e Island and Maryland 
Adv i sory Comm. ~ues are success . in a sin 1 
out in its ission on I submitted l.s more 1. kg e package 

annua1 report ntergovernrn separately l. ely if highlY 
f or 1968: enta1 Relat· As the 

ions pointed 



ANALYSIS OF ENA 
BLING ACT 

voter reaction may have ina· 
electorate is more favorablica~ed that the 
i t can say "yes" or "no" t y disposed when 
component parts of a new 0 th~ separate 

· constitut· than having to accept or r . ion rather 
new basic charter on a "ta:Je~t an entire 
basis. 10 e it or leave it" 

. view was borne out during 196B 1 ~hl~ennsyl vania, Florida, Hawaii and I~~~ ai:id 1970 by 
1n offered in a series of separate p ino~s~ where 
were . 1 k . roposi tions 
f l· iures of sing e pac ages in New Mexico 0 ' 
a s b · · · · , regon, I kansas. u mission in a single package 

1
. ·'llll!!IAlll1lliloo 

Artrengthens the ef feet of opposition to parcoti:isolidates .,...~fhii 
s t . . icu ar par 
a proposed docu~en. . . Permitting highly controversial issue 
to be v~ted on individually allows them to be decided on their 
own men.ts. 

section 17 of the enabling act also provides for the publica­
tion and distr.ibution of the Convention's proposals to the 
voters. The Convention is authorized to precribe the manner 
and form of vot i ng on the proposals, the manner and form of 
notice of the election and the manner of tabulating, return­
ing and canvassing the votes cast at the election. 

If the proposals of the Convention are approved by a majority 
of the electors voting at the special election, the Governor 
shall declare them adopted. However, the proposals take 
effect only as provided in the schedule adopted by the con­
vention. 

QUALIFIED ELECTORS 

S . the time of hoZding of the 
ection 18 . Every person who_, at . ua Zified voter> 

elections provided for in this act_, ?,~ a i te shaZZ be entitZed 
~nderi t he constitution and laws of th?,s 8 a 

0 
Vot e in such election. 

~is 'f' d voters are entitled to 
Vote ~ection declares that all quali ie bill. The ratification 
b in ele t. d ted under this Amendment to t. he y t . c ions con uc 6 h 
Dn1· two-thirds of the states of the 2 t the legal voting age 

ea St has lowered to 18 ates Constitution, 
for all elections. 
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BOUNDARIES OF LOCAL GOVERNMENT UN!Ts 
LEVELS, NUMBERS AND 

read across county boun daries . Su 
those urbanized areas spalso appear highly possible in 0~h 
intercounty urban are:~ticularly west and south f rom theher 
are as of the state, P d south from the Helena urban area 
Missoula urban area an · 

Constitutional Language 

What should a new constitution say abou; th7 numb7r and 
boundaries of counties? Should Mo~tana s.f1xty-s1x counties 
continue to be practically frozen into existence through 

t 't t'onal provision? or, at the other extreme, should cons 1 u 1 l'd · 
the constitution attempt to force the conso 1 ation of coun-
ties? Should some "middle approach" be taken, whereby the 
constitution would provide that counti7s may be consolidated, 
either by legislative action or by action of the affected 
voters? 

As noted earlier, the present Montana Cons titution makes it 
nearly impossible to consolidate counties because it requires 
a majority of the "duly qualified electors" in each county 
affected must approve the merger. Several other cons titu­
tions have similar provions; Idaho, for example, requir es 
a two-thirds majority of those voting in each affected 
county [Art. XVIII, Sec. 4A]. No r t h Da kota requires an ex­
traordinary majority of 55 percent in areas to be affected 
by proposed consolida tion [Art . X, Sec. 167]. 

T~eoretically, it also woul d be possible for a new c onstitu­
tion to force consolida tion o f counties, either by spelling 
out ~ewly forme~ county boundaries or, more likely, by di­
~ecting the ~egislature to divi de t he state into no more 

han a certai~ number o f count ies. No instances of such 
cf oouunndty chonsolidation by constitutional mandate could be 

, owever. 

Anot her possibi li t ld . 
that once a count Yd~ou be to constitu tiona l ly requir e. 
population, taxable ~~led ~elow a certain level--eith~r in 
would be consol idated ~~~ion or. s ome other measure~-1t _ 
ever, such a provis' wi an ad]acent county. Again, how 
ground . ion apparently would be plowing new 

Many recent state const' . 
boundaries and count ituti~ns leave the matter of countY 
often subject to ord~ consolidation up to the legislature, 
area. The Hawaii Co~~~~ium~jority approval in the affec~~:s 

tion, for example, simply provi 
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L·V·L ' NUMBER AND BOUNDARIES OF LOCAL GOVERNMENT UNITS 

tJ1 tn lei~~ 1~~ure shall provide by law "for the forma­
tion, c nso ~ ~ ionh merger, division, and dissolution of 
c unt' s , an or t e transfer of territory between coun­
ti " but adds that no such change can be effective until 
pro~ed ~y the v~ters [Art. VII, Sec. 2]. The Michigan 
onst1tu~1on requires approval of a majority "of the elec­

tors voting on the question" in each affected county [Art. 
vrI, Sc. 13] . . The pr~p~sed Idaho Constitution, rejected 
in 1970, contained a similar provision [Art. XII, Sec. 2]. 

The Model State Constitution suggests granting the legisla­
ture broad power in terms of consolidation, with no require­
ment for local approval: 

The legislature shall provide by general law for 
the government of counties, cities and other civil 
divisions and for methods arid procedures of in­
corporating, merging, consolidating and dissolving 
such civil divisions and of altering their boun­
daries ...• 22 

The League, in explaining the proposal, s~tea 
maze of civil divisions found in most s~~\E!~lll~~· 
alized." The explanatory note continu•· 

Freedom from excessive cons ti tu."""-~ 
would permit the legislature and 
working together, to reorganise 
idate local governments and ere& 
conununities if such action can be8 
age needs.2 3 

the farthest in constitu­
The state that probably.has gone trol over local boundaries 
tionally giving the.l7gislaturboe ~~gnhs (roughly similar to 
is laska · In providing for r 
counties): the Alaska Constitution states: 

1 be divided into boroughs, 
The entire State sha~ d They shall be estab­
organi zed or unorganize a· g to standards provided 
lished in a manner accorhi~l include population, 
bv law. The standards s a rtati' on and other f ac-
- transpo ' eo raph , economy, 11 embrace an area a~d 

tors. Each borough sha. terests to the maximum 
ulation with common inM thods by which boro~ghs 

ossible · 7 • • r:ted, merged, consoli-
or anized, inco~·ssolved shall be pre­

ated, reclassified, or ~onst. ~ rt. X, Sec. 31. 
scri d b la · [Alaska 



ES OF LOCAL GOVERNMENT UNITS 

LEVELS, NUMBERS AND souNoARI 

s that secti on by also pro­
The Alaska document re-enforc~ with the power over any 
viding for a state-leveltab~~n~arY changes [Art. X, Sec. 
proposed local governmen 
12] . 

Unorganized counties 

The Alaska constitution also is of special int~res~ in its 
· · for unorganized bOroughs. The Constitution pro-

provi.si.on . · d "f th f vides that the legislature will provi.e 
0 7, . e per ormance 

of services it deems necessary or advisable in such boroughs 
"allowing for maximum local participation and responsibility"' 

[Art. X, Sec. 61 • 
Thomas A. Morehouse and Victor Fischer of the University of 
Alaska give this description of the unorganized borough: 

Unlike the organized borough, legally a munici­
pal corporation, unorganized boroughs were 
regarded as instrumentalities of the state. 
They wo~ld s7~e as vehicles for decentralizing 
~nd reg1onal1z1ng state services and for foster­
ing local participation in the administration of 
state programs within regions not ready or suited 
for corporate municipal status. 

Since the unorganized borough was not regarded 
a~ a self-go~erning unit, the legislature was 
given authority to exercise w·th· 
the same powers that assembl.

1 
Cn such boroughs 

governing bodies) would h i7s the ~orough 
oughs • • • • ave in organized bor-

I~ ~as believed that the . . 
ticipation should appl principle of local par-
formulation of state yl~ot only in the broad 
b~rough, but also in l~ei?y for the unorganized 
cies and plans. The u implementation of poli­
functions and service~ rposes were to ensure that 
needs and the condit· were responsive to the 
and to enc ions of the . and local oura~e .at least parti particular region, 
vices.24 participation in the al self-government performance of ser-

As of 1970, only ten 
Alaska, comprising 6lo~~a4nized boroughs ' square mil had been formed in 

es and 228,800 residents· 
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