SpecCo 1‘

JK
/325

1971
ME5

VONTANA CONSTITUTIONA
1071 - 1972



Montana

Constitutional
Convention
Studies

N\ \‘UT'O/

S
‘v
= Gy B
<
i[
<
I.

Prepared By:
Montana

Constitutional
Convention

Commission

REPORT NUMBER 6

New State
Constitutions



MONTANA CONSTITUTIONAL CONVENTION

1971-1972




'

R — PREFACE

The delegates to the 1971-1972 Montana Constitutiongl
Convention will need historical, legal and comparative
information about the Montana Constitution in addition to
information on the organization and operation of constitu-
tional conventions. Recognizing this need, the 1971
Legislative Assembly created the Constitutional Convention
Commission and directed it to prepare and assemble essen-
tial information for the Convention. To fulfill this re-
sponsibility, the Constitutional Convention Commission is
preparing a series of research reports.

In addition to the series of resea
sion has authorized the reprinti
for the use of Convention deleg:
lishes 5 of the 12 new state
adopted since 1945, and
been rejected when subm
constitutions proposed

s

g 3

CONSTITUTIONS ADOP

Alaska
Connecticut
Florida
Georgia e
Hawaii S Ri
Illinois Michigan
Virginia »

CONSTITUTIONS PROPOSED TO PEOPLE, BUT NOT ADOPTED

Arkansas New York
Idaho Oregon
Maryland Rhode Island

New Mexico

- The Constitutional Convention Librar which i i -
bled by the Constitutional ConventioilCommissign?e;?glazisT
tain the constitutions of all 50 states in addition to a
voluminous collection of official and non-official studies
of state constitutions and constitutional problems. Many
studies contain proposed constitutions.
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The delegates to the 1971-1972 Montana Com&ﬁig;V?

Cconvention will need historical, legal and
information about the Montana Constitutior
information on the organization and opera
tional conventions. Recognizing th
Legislative Assembly created the
commission and directed it to as
information for the Convention.
bility, the Constitutional Conver
ing a series of research reports

Convention Enabling Act, was prepeé
of the Commission's Convention
sisting of William Sternhagen, |
Leonard A. Schulz; and Charles .

This report contains the enabling a
Convention adopted by the 1971 Legi
of the act, a calendar of convention ¢
section analysis of the enabling act.

The Constitutional Convention Enabling Act
drafted by the Montana Constitution Revision Com
introduced into the 1971 Legislative Assembly
James E. Murphy, vice chairman of the commission.
as amended was approved by the 1971 Legislature.

It is appropriate in this first Commission report to note
the significant contributions of the 1967-1968 Leg ‘
Council Committee on the Montana Constitution ar

1970 Montana Constitution Revision Commission
of constitutional change in Montana. The d.
these individuals led to the calling of the
Convention by vote of the people in Nove

This report is respectfully submitted to
and their delegates to the 1971-1972 ¢

14s
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the Constitution provides in part:
hall in the act calling the con-
embers and officers, and pro-

Article XIX, Section 8 of
"The legislative assembly s
vention...fix the pay of its m
vide for the payment of same....

For each day of the session, members and officers of the Con-
vention will be paid the same per diem ($20 a day) and ex-
penses ($25 a day) as provided by law for members and offi-
cers of the Legislative Assembly. Members and of ficers will
be gnt;itled to mileage for three trips to and from their
residences and Helena at the rate provided for the Legisla-
tive Assembly (9¢ a mile). Current statutes for legislative
per diem, expenses and mileage are set forth in Appendix J.
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(¢) submitted in the forpm of
arate amendments.

(3) The proposals adopted by the conye
;od by the president and Secretary of
secretary of state.

(4) Each proposed revigion, alteration, op .
gether with appropriate information explaining e revision
alteration, or amendment, shall be published in full and >
disseminated to the electors upon adjournment of the conven-
tion but not later than thirty (30) days preceding the elect-
ion and in such manner as the convention prescribes.

(6) The convention shall also publish a report to the people
explaining its proposals.

(8) Notice of the election shall be given in the manner and
form prescribed by the convention.

(7) The convention shall prescribe the marmer.and form of
Yoting at such election.

tabulated,

8) The votes cast at such election shall bebe directed by

"eturned and caqnvassed in such manner as may
€ convention.

; etal
2) If a majority of the electors got’;?'gt;f; g’;;viﬁzion s
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would minimize additional election expenses a
voter participation. Since 25 per cent of the Yoltel.rs at
general elections commonly do not vote on constitutional
questions, Convention proposals placed on the general elec-
tion ballot almost certainly would not receive the vote of
a majority of the persons voting at the election, as is
required by the Constitution. This problem can be avoided
by conducting a special election on the proposed constitu-

tion on the same day as the general electi
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part of the general election P bl,lt not as

.
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¥zi1ures of single packages in
arkansas. Submission in a sine
strengthens the effect of oppositi
» proposed document. Permitting h
to be voted on individually all
own merits.

section 17 of the enabling act also
tion and distribution of the Convention':
voters. The Convention is authorized to
and form of voting on the proposals, the
notice of the election and the manner of

ing and canvassing the votes cast at the ele

If the proposals of the Convention are approved k
of the electors voting at the special election, th
shall declare them adopted. However, the proposals
effect only as provided in the schedule adopted
Vention.

QUALIFIED ELECTORS

iicﬁqn 18. Every person who, at the; time
unecuons provided for in this act, & &
odep the constitution and Laws of this
Yote in such election.
T .
Vgtz Section declares that all quathis
by twln elections conducted under o
Unjrae chirds of the states of the N
to 1§dfstates Constitution, has lOWEEEs
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LEVELS, NUMBERS AND BOUNDARIES OF LOCA NMENT UNIpg
ounty boundari 2
c eés. g 1
i yed areas spread acros : " . Suegp 0
i uﬁﬁ:nlziban areas also appear hlggig ggﬁiﬁb%e 1N Othe, ‘ gow
mtercof tﬁe akake particularly west rom the _ e
aizziuia urban area and south from the Helena urban are,. apP
con
Constitutional Language sﬁf
. ip
about the number ang
hould a new constitution say :
ggzgd:ries of counties? Should Mox}tana's.flxtY-six countjeg : The
continue to be practically frozen into existence through tur
constitutional provision? Or, at the other extreme, shoulg men

the constitution attempt to force tEe consolidation of coyp-
ties? Should some "middle approach" be taken, whereby the
constitution would provide that counties may be consolidated,
either by legislative action or by action of the affected

voters?

As noted earlier, the present Montana Constitution makes it
nearly impossible to consolidate counties because it requires
a majority of the "duly qualified electors" in each county The
affected must approve the merger. Several other constitu-
tions have similar provions; Idaho, for example, requires
a two-thirds majority of those voting in each affected
county [Art. XVIII, Sec. 4A]). North Dakota requires an ex-
traordinary majority of 55 percent in areas to be affected
by proposed consolidation [Art. X, Sec. 167].

ali

Theoretically, it also would be possible for a new constitu-
tion to force consolidation of counties, either by spelling
out newly formed county boundaries or, more likely, by di-
recting the }egislature to divide the state into no more
than a certain number of counties. No instances of such o

county consolidation by constj .
found, however., Y ltutional mandate could be b

Cc

population, taxable 4 :
Vould ‘be Cénsolidategaluatlon Or some other measure--it

with an adja : how~
ever, such a provisi Jacent county. Again,
ground. Provision apparently would be plowing new

=202~



NUMBERS
LEVELS / RS AND BOUNDARIES OF LOCAL GOVERNMENT UNITS

at the legislature shal ’

t?on,'consolédation, mergér?rgziggigz lzﬁd"§9r the forma-
counfles' agd for the transfer of teréitor gsiolution 23
ties" but adds that no such change can be gff:czgen cozpl
H ofoved by the voters [Art. VII, Sec. 2]. The Michigan
C°"5tl§E§;gno§eiﬁéres aiproval of a majority "zf tﬁelgigc-
tors V question" in each a

viL, Sec- e S proposed Idaho c°ngiizzi?oﬁou22¥eét:§°
in 1970, contained a similar provision [Art. XIi, Slc. 2).

i MggﬁidsggﬁzrciﬁstitUti°? suggests granting the legisla-
ture erms of consolidati < "
ment for local approval: ation, with no require

The legislature shall provide by general
the government of counties, cities ot
divisions and for methods and proc es
corporating, merging, consolidating
such civil divisions and of a
daries . . . 22 ;

law for
. : 9 %%mujf

The League, in explaining the
maze of civil divisions fo (¢
alized." The explanatory

Freedom from excess
would permit the lec
working together,
idate local govern
communitieg if such
age needs. 3 e

tionally giving the legislatu
is Alaska. In provi

The entire State sha}legf d%;;f O
anized.  ThEF EESE

= ding to standards provided

include population,

by law. and other fac-

geography, economy:
tors. Each borough sha. to the maximum

7 > rests
population with common 1“::thods by which boroughs

degree possible . - ° ° a4, consoli-
2 : rporated merged,
nay. he organlzed: 1ncor dissol&ed shall be pre-

dat lassified e
scrfgédrgs law. [AiaSka const. Art. X, Sec ]
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t gection by also pro-
-enforces uhe wer OvVer an
ument re en . ¢+h the po v
Ski gogtate-level agency 5 changes [Art. X, Sec.

The Ala
al government poundary

viding fo
proposed loc
12].

Unorganized counties

i i of special interest in its
stitution also is 3 ‘ .
e If‘l?Ska b organized poroughs. 'rhe"Constlytutlon pro
provision for un g vide "for the B S0

. 1 pro
Pides that the legislature will PO cable" in such boroughs,

: . ssary or adv cofgpe .
(£ *Sorvices 1+ deone neceBeAry 2 1Lt ana Tesponsibiliy

[Art. x’ SeCO 6]‘

1 partic

Fischer of the University of

Victor
Thomas A. Morehouse and £ the unorganized borough:

Alaska give this description ©

Unlike the organized borough, legally a municil-
pal corporation, unorganized boroughs were
regarded as instrumentalities of the state.
They would serve as vehicles for decentralizing
and regionalizing state services and for foster-
ing local participation in the administration of
state programs within regions not ready or suited
for corporate municipal status.

Since the unorganized borough was not regarded
as a self-governing unit, the legislature was
given authority to exercise within such boroughs
the same powers that assemblies (the borough

governing bodies) would have in organized bor-
oughg . ' o 1%

It was believed that the principle of lo =
E;ﬁi:?n should apply not onll;' in the giéagar
s 1gﬁtoflstat.:e poligy for the unorganized
g ané plan: SOTln the implementation of poli-
vt oo . t}e purposes were to ensure that
et 10 T Seérvices were responsive to the

e conditions of the particular region,

and to encourage at 1
and local partici east partial self-government

vices. 44 pation in the performance of ser-
As of 1970, onl

Yy te i
Alaska, comprising gl?iginzéigrboroughs had been formed in
e miles and 228,800 idents-
c residen
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