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PREFACE 

The delegates to the 1971-1972 Montana Constitut ' 1 . · 11 d h. t . iona 
conventi~n wi nee is orical, legal and comparative 
'nformation about the Montana Constitution Reco · . 
i th 1971 L · 1 · · gnizing this need~ e e~is ative Assembly created the 
constitutional Convention Commission and directed it t 
assemble and prepare essential information for the con~ention. 

To f~lf~ll ~his resp~nsibilit~, the Constitutional convention 
commiss ion is preparing a series of research repor~a r 
the general title of Constitutional Convention t.~rl!I~~~* 
addition to the series of research report• th 
authorized the reprinting of certain documen~ 
convention delegates. 

This memorandum republishes an analysis of 
Montana Constitution prepared by Elbert F. ltlO for 
the Montana Historical Society. The essay is reprinted aa 
originally written without any additions, changes or correct­
ions . As Allen indicates in his introductory comments, he did 
not attempt to write a comprehensive analysis of the sources 
of the Montana Constitution. The Commission's research will 
undoubtedly add to the knowledge regarding the sources of the 
individual sections of the Constitution of 1889. The sourc~s 
of each section, where factually determined, will be indicated 
in other studies of the Conunission. 

The discovery of the proceedings of the 1884 Constitutional 
Convention in 1969 by the Secretary of~ State's Office will 
facilitate the delineation of sources of the Montana Constitu­
tion since, as Allen notes, the Convention of 1889 basically 
rewo;ked the Constitution of 1884 during the Convention of 1889. 

The reprinting of this analysis by Elbert F. Allen is respect­
fully submitted to the people of Montana and their delegates 
to the 1971-1972 Montana Constitutional Convent ion . 

ALEXANDER BLEWETT 

CHAIRMAN 



SOURCES OF THE MONTANA STATE CONSTITUTION 

Article nineteen, Miscellaneous Sub jects and Fut ure Amend­
ments, is taken from both Ca l i . and Colo. Sec . 1 i s f r om 
Cal i . Art . 20, Sec . 3 , except Cali . provides only f or that 
part of the oath to s upport the constitut i on . Th e part re­
lating to the means used t o secure elec tion was proposed by 
Hon. Jos . K. Toole . " So help me God " was p roposed by Mr . 
c . B. Loud . Sec . 2 , 4 , and 9, are the same as Colo . Art . 18, 
sec . 2 and 1 , and Art . 19, Sec. 2. Sec. 3 and 8 are s inilar 
t o Colo . Art . 18 , Sec . 6 and Art. 19, Sec . 1 . Sec . 5 is the 
s ame a s Cal . Art. 20 , Se c . 9. For Sec . 6 and 7 we find no 
source . 
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PREFACE 

The de legates to the 1971-1972 Montana Constitutional Convention 
will nee d historical, legal and comparative information 
the Montana Constitution. Recognizing this need, 
Legislative Assembly created the Constitution 
Commission and directed it to assemble and 
information for the Convention. 

To fulfill this responsibility, the Co 
commission is preparing a series of re 
general title of Constitutional Convention 
to the series of research reports, the Cum..-~ 
the reprinting of certain documents for the 
delegates. 

This Memorandum republishes an analysis by John D. Hicks of the 
constitutional conventions which met in the Northwest states of 
North and South Dakota, Washington, Idaho, Montana and Wyoming 
in the summer of 1889. The study, originally prepared in 1916 
as a doctoral dissertation, was later published by the University 
of Nebraska in University Studies, Vol. XXIII, Nos. 1-2 (January­
April 1923) . 

This study, which places the 1889 Montana Convention in a re­
gional and national perspective, was written before the 1921 
publication of the Proceedings and Debates of the Montana 
Constitutional Convention of 1889 and is therefore not as com­
prehensive in its coverage of the Montana Convention as it is 
of the other Northwest conventions. 

This essay is one of a limited number of scholaily works on 
Montana's constitutional heritage. Two early articles by Francis 
Newton Thorpe, a noted constitutional authority, discussed the 
1889 constitutions of the Northwest states: "Recent Constitution 
Making in the United States," Annuals of the American Academy of 
Political and Social Science, Vol. II (September 1891), pp. 145-
201 and "Washington and Montana: Have They Made A Mistake -In 
Their Constitutions?" Century Magazine (February, 1890) pp. 504-
508. 

A comprehensive analysis of the Constitutional Convention of 1889, 
drawing heavily on the published proceedings, press accounts, 
biographical material and comparison with the 1884 Constitution, 
is provided in John Welling Smurr,"A Critical Study of the 
Montana Constitutional Convention of 1889," (unpublished Master's 
thesis, Department of History, University of Montana, 1951). Dr. 
Smurr later authored a two-part study, "The Montana Tax 'Conspiracy' 
of 1889" in Montana, The Magazine of Western History, Vol. s 
(Spring and Summer, 1955). One of his conclusions was that a 

iii 



. of interest rather tha~ a dark conspir 
cornmunitY t. al tax treatment given the minin acy 
the preferent. ol.n Recently Brian E. Cockhill i' gn i.-w..-. ... 

9 onven l. · · · " ( 188 c. f Montana• s cons ti tut ion, unpubli .•• -
Anal¥S15 ° artment of History, University 0 

the~is 'e~e~onvention voting to computer a -.1.»mlli 
subJ~ct 

5 
rr's basic conclusion. Margery 

t urningc musti tutional convention Commissi 
of the on ' t . t t . 
excellent summary of Mc;>n~ana s W cc;>~~ i u 10 
"Met amorphosis and Revision: ri ~ng Mont 
Montana, The Magazine of Wes tern History, VQlwr-

1970) PP· 2-17. 

Recognizing that a thorough understanding 
1889 will facilitate the deliberations of th 
the Constitutional Convention Corrunission r 
the reprinting of this thoughtful study by J --. 
people of Montana and their delegates to the 
Constitutional Convention. 

ALEXANDER 

CHAIRMAN 



...... . o 

THE CONSTITUTION OF THE NORTHWEST STATES 

BY JOHN D. HICKS 

This study if reprinted from: University of Nebraska 
University Studies, Vol. XXIII, Nos. 1-2 (January-April 1923). 
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BI BLIOGRAPHIES 

There ar e two excellent s 1 . t' 1 . . e ected b'b consti tu iona revision: i liographies on state 

A Selected Biblio ra h 
· · on St t Revision~ compiled by B lf a e Constitution 

Libby H. Guth. Prepare~ bour J~ Halevy and 
Re search Fund, Columbia U ~ Leg7slative Drafting 
mimeographed · (1963, with ~iversity. 177 pages, 
e ach from National Munici 967 supplement). $3.00 
Pforzheimer Building 47 ~al League, Carl H. 
York, New York 1002l: ast 68th Street, New 

Sel~c~ed Biblio ra h on State 
Revision, January 1966 P Con . ' • repare 
Sturm, Director and the Staff of 
of Governmental Research Flor'd . . , l. a 
University, Tallahassee, Florida. 

Montana 

The Commission suggests the following material as a basis 
for any study of the Montana constitution: 

Constitution of the State of Montana (as amended 
through the 1970 General Election). Available from 
the Secretary of State, Helena, Montana. Price 
$1.00 each . The Constitution, with annotations, 
is printed in Vol. 1, Part 1, of the Revised Codes 
of Montana, 1947. The Montana Digest, "constitutional 
Law"; Report a nd Official Opinions of the Attorney 
General; and Shepard's Montana Citations can be 
consulted for interpretations by the attorney general 
and judicial construction of constitutional pro-
v i sions. 

The Montana Cons t itution Montana Legislative Council, 
Report No. 25, October lg68. Repr~nt avai~ab~e from 
the Montana constitutional Convention Commission, 
State Capitol, Helena, Montana. No charge. 



1 c;overn~' Modernizin~ LoC~elopment, 711 
for Economic De $l oo each· 
New York 1002 2 · · 

c;overnmen_!.1 
Modernizin~ Sta~:lopment, 711 
for Economic De $l 00 each. 

1966 . committee 
Fifth Avenue, 

1966- committee 
Fifth Avenue, 

New York 10022. • 
over the states. 

Terry Sanford .. Stormk Company, 1967. 
York: McGraw-Hill Boo 

New 

The following publications call 
al Municipal League, Carl B 
68th Street, New York, N 
are available for candi 

Model 
ti on 

Salient 
ited by 
$3.00. 

the Nati 
IMi!~~t.•,.-q , 4 7 Ea 

discount 

edi-

vision, ed-
1961) I 

The Constitutional Convention--A Manual on Its 
Planning, Organization and Operation, prepared 
by John P. Wheeler, Jr., 78 pages {1961), $2.50. 

How to Study a State Constitution, by Charlotte 
Irvine and Edward M. Kresky, 26 pages (1962), 
$1.00. 

State Constitutions: The Shae of the Document, 
by Robert B. Dishman, 58 pages 1968 , 2.50. 

State Constitutions: Rea ortionrnent, by Gordon 
E. Baker, 70 pages 1960), 2. 00 

Stat~ Constitutions: The Structure of Adrninis 
tration, by Ferrel Heady, SO pages (1961), $1.50. 

The Drafting of State Constitutions: Working 
Papers for a Manual, by Frank P. Grad 
mimeographed (1967), $3.00. , 305 pages , 

A New York Cons titution Meetin ' 
and Tomorrow's Chall g Today s Needs 
An unofficial draft ~nge~~ by Jack B. Weinstein. 

ons itut · · · 1967 proposed New York .ion with reJected 
309 . cons ti tu ti · pages, mimeographed (l 9 on as appendix. 

67), $3.00. 
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A s e l ect ive Bibl i ography on State Consti' tut· . . . ional 
Revision, compiled by Balfour J. Halevy and L'bb 
H. Guth. Prepared by Legislative Drafting R i Y 

1 b . . . esearch 
Fund, co um ia University. 177 pages mimeogr hed 
(1 963, with 1967 supplement), $3.00. ' ap 

St ate Constitutions: Dead Hand 
Jame s Nathan Miller. Reprinted 
Revi ew, 8 pages (1968) (special 
$.25. 

The State Constitution: Its Function 
our Time, by Frank P. Grad. Reprint 
Law Review, 45 pages (1968), $1.00. 

constitutional Revision in Penns lvania: The 
Tactic of Amendment and Limited Convention, 
George D. Wolf, 72 pages (1969), $2.50. 

Magnificent Failure: The Maryland Constitutional 
Convention of 1967-1968, by John P. Wheeler, Jr 9 , 

and Meiissa Kinsey, 256 pages (1970), $5.00. 

The Politics of the Rhode Island Constitutional 
Convention, by Elmer E. Cornwell, Jr., and Jay S. 
Goodman, 96 pages (1969), $2.50. 

Thirt Years of State Constitution-Making: 1938-
1968, by Al bert L. Sturm in preparation), $2.50. 

The Process of Constitutional Revision in New 
Jerser: 19 4 0-1947, by Richard J. Connors, 2.19 
( 1.9 71 ' $ 4 • 0 0. 

pages . 

Studies are planned on Alaska, Arkans~s, Hawaii, 
Illinois, Missouri, New Mexico and New York. 
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