






















































' constitutionality , however, has not yet be 
1 a 1J 5 u n d 0 u b t e d 1 y th e o u t c om e 0 f the v t en t es t ed 
courts: al amendment and of a court case ote on the Moat 

· tunon . esting the 
stl 'tY of the new national law will provid 

. 00 a11 t. . M e direc ti . tional Conven ion in ontana as it 
1 constitu cons de 

NSTITUTIONAL CONVENT ION would provide the 0 A CO f h t. p . o t ese ques ions to be publical 
considered . It will be the respo 
delegates to the convention to ex 
these probl ems to try and find eel 
and to offer those solutions in a 
tution that will stand the test ef 
the future . 

THE LEGISLATURE 

"The people don't control tbe 1 

lature; the constitution does. 

constitution not only restrict 

legislature's power to enact 

but also severely limit• the 

which the legislature has 

" the problems of Montana. 

James P. Lucas, Spa 
Montana House of •• 

LEGISLATIVE PROVISIONS written into the Montana C• 
1889 are inadequate today. 

Th h created a we 
e Montana Constitution may ave it tional r• 

itlch is unnec essarily hampered by on it• 
S s Procedures and constitutional restrict legislatute 

0 me th· k . · urbs the • er in , too the constitution c ination an 
coucial role of,law-making and policy determple whom the 

nstit . f the peo lat ution also curbs the power 0 
ure represents. 
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LEGISLATIVE PROVISIONS 
n ot allow may 

. lature to leg is 

. e for the 
sufficient tim te's 
manage the sta 

business. 

the legislature is tae 
t restriction on d frequency of lea 

The paramoun he length an i la 
tutional limitation on t a 60-day biennial leg s 

. ns The economy of t'll a territory: sessio · M tana was s i 
ginally set when on 

in hastily drawn bills; 
may result sometime 1. 

rovide adequate time 
does not always P . or formal 
sideration, public hearings 

2. 

3. creates an atmosphere 
consideration; 

sometimes ~ifficult for cal• 

4. 

5. 

6. 

does not allow time for many interested citizens 
· f d on the work of the legislature; become in orme 

to 

can make the legislature more susceptible to pressure 
group lobbying; 

generally may lower the quality of legislation approved 
by the legislature. 

Consistently, the volume of legislative business has required the 
legislature to extend beyond the present 60-day constitutional 
limit. Attempts to reduce legislative delay, such as- early intro­
duction of bills, have not substantially increased the time neces­
sary to complete the legislative business of the state. 

LEGISLATIVE PROVISIONS regarding the structure and apportionment 
of the legislature should be reviewed. 

The Montana Constitution provid f · 
does not limit the size of either hoes or a bicameral legislature, 
legislature shall "revise d d' use, and provides that the 

an a Just the a ti sentatives and senators" 0 th b . ppor onment for repre-
Constitutional Convention n e asis of each Federal Census. The 

h · may consider 
t e s i z e of the 1 e g is 1 a tu r th a cons tit u ti on a 1 1 ia it e B 
advisabilit ~ of a two-hous:'1 : nlumber of districts, and the 

egis ature, 
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pROVISIONS contain numerous 
statutory rather provisions Whi h 

than funda c are 
mental. 

statutory detail in the Montana Constitutio 
on the structure and duties of st t n incl 

. · ons f . a e adminiat 
vl sl . procedures or the administratio f 

enc1es' . n o state 
ag t'ons of corporations, structure and 

gul a 1 . procedure 
re ment method of selection and removal of j ..:11 

ve rn ' u"'g 
go .. tration of property tax assessment All f 

dro1n1s • o t 
a tatutory in nature and are subject to the ..:11 
are s . . M nee. 

dment and revision. ontanans could be served 
am en . . . . d d tutory provisions were provi e for by statute i 
sta · th t · t · . g frozen into e cons i ution. beln 

some experts claim that the Montana ConstitutiG 
enlarged to an indefensible length by the inclusion of 
statutory provisions, and as a result the idea of a cCD 

as fundamental law a nd a foundation of government has 
f rom sight. 

A CONSTITUTIONAL CO NV ENTION could consider improving the le1diiN[.., 
latu r e. A conventi~n could remove those 
that impede the legislature from doing it 
effectively and responsibly and add to t 
pense in both time and money. Many proce 
rules now in the constitution could be pr • 
for by House and Senate rules adopted ~y t 

legislature. 

THE EXECUTIVE 

"As it is now, the chief 

cannot truly govern 

One of the means of 

would be through 

in Co njunction with 
zation 

II 

tional revision. 
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d f ficient func­
· ble an e 

EXECUTIVE PROVISIONS 
hinder responsi utive branch of 

. f the exec 
tioning 0 

government. 

. branch of govera•-.~ 
. an executive h ' 

d mocratic society . b. tives: 1) It s 9'1 t11-
In our e . 0 main o J ec 1 .... 

h ld 
be organized with tw le through the e ee,....-. 

s ou · bl to the peop it 
politically responsi e anized to perform w 
cess, and 2) it should.be or~he tasks assigned to 
effectiveness and efficiency b. ctives--responsi~i 

Both of these o Je i legislature. d often by an execut ve 
efficiency--are prevente ' · 
sprawling and uncoordinated agencies. 

EXECUTIVE PROVISIONS 
create a fragmented executiYe 
beyond the effective control .,:.1pm 
the legislature, or the gover 

The Montana executive-administrative branch of go eraaent 
consists of over 160 officials, boards, bureaus, and coaaissions. 
Even though the governor is vested with the supreme executive 
power of the state and it is his duty to see to the faithful 
execution of the laws, the actual number of independent officers, 
boards, bureaus and commissions which have little or no d ir ec t 
connection to the governor's office often prevents the governor 
from providing effective leadership in state government. 

A CONSTITUTIONAL CONVENTION could consider improving the quality 
0 ~ ~tate ~overnment by making executive and ad-
m1n1st rat1 ve agen · b . cies, oards and commissions 
responsible to the 
of the state Th. governor as the chief executive 
state govern~ent ~s woul~ ~ot only strengthen 
that the governor'~ ~rov1d1~g some insurance 
would be carri.·ed nd legislature's policies 

out but it 1 control over stat , cou d improve citizen 
e government. 

THE JUDICIARY 

"The judicial 
. system designed for Me ta a 
in 1889 is 

not adequate for Montana 1 
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r c I AL PRO ISI O. s 

1970. Our court 
system was d 

the days of slow 
transportati 

ple problems not f 
' or to 

Jam es T. Barria 
Chief Justice, 

written into the Montana c . 0 
conta in the basic fraaework 
syst em in Montana. 

The fontana Co n stitu tion provides for a thr 
sys·em consisting o f t he Supreme Court, district 
· ice of the peace, po lice and municipal courts. T 

re e Cou rt justi c es, elected on non-partisan bal 
t h ~ dist rict court level 18 districts have been esta 
2 d istrict judges elected on non-partisan ballots. 

ea118 

a so approxi matel y 2 30 jus tices of the peace and police 
e_ected on partisan b allot s. 

JU1HCIAL PRO VISI O S in the Montana Constitution need te 

Ou r nation and state have witnessed in recent year• a 
pe rsiste nt cry for reform of the judicial machinery f 

wet . There is little disp ute about goals. "Equal j eti 
aw' expresses the highest ideal of our democratic society. 
stitutions and activi ties of democratic governaent ultiaa. 

test u pon a foundation of respect for law, and respect f 
ca ot exist without an effective and impartial judicla 

t· Th e main emphasis of the judicial article of a 8 

ion should be on t he establishment of a unified j 
~Y s~e m , f ree f ro m a ma ss of separately establishe 

0
di cial a rti cle shou ld contain only those provisi• 

4 
Pt oc :eate the state court system, assure its indepa C 
C tea~~e for its e ffective and efficient operationtth t 
of h ~~~ ?f ~ n~mber of different cour~s, alon: 1;ficult 
te f 0 Jurisdictions leads to a variety of 

1 
aeti 

t m oft , f i emea co 
a end en beco mes . either a matter o P ec f the •1 
nv 01hent , or is not attempted at all because 0 kind of 

ve d i . . into any 8 Chem n integrating existing courts e , 
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ts are inadequate; 

JUDICIAL PROVISIONS 

· r cour 11 
a rding the inf erioh development of sma reg ted t e 

they have preven Montana citizens. 
claims courts for 

·ustice courts and 
· s of the J i is The shortcoming. vere. Follow ng 

· ·ncreas1ngly se 
are becoming i courts: 
problems facing these 

1. 

2. 

3 • 

4. 

5 . 

At this t and judges. 
A multitude of cour s involved in dispensi 
alone, 230 people are 

k . 11 The overwhelming 
· · g and s 1 · "' Lack of trainin and police judges ua 

of justices of the peace have the knowledge 
training and some do not 
many problems presented. 

,.,_f.tw~·ty 

l•aal 
eci e on 

and facilities. Most justices of the 
Lack of court room~ . d es have no court rooms and hold 
peace ~ndk~anhy pol1~~fi~e~ grain elevators, garages and court in itc ens, , 
other places of business· 

The fee basis of compensation. The majority of justices 
of the peace are paid a fee for each case they handle. 
Since a law enforcement officer generally has a choice 
between at least two justices of the peace in any case, 
he may choose the judge to whom he takes the matter and 
who, therefore, receives the fee. This creates problems 
of income and power. 

Incompleteness of civil jurisdiction. Justices of the 
peace have legal jurisdiction over cases involving smaller 
sums (up to $300) but the reports indicate that few such 
cases are ever handled. This appears to be due to the 
intricacy of the court procedures, the necessity for 
hiring legal counsel at an expense which is prohibitive, 
and lack of faith by prospective litigants in the capacity 
of these courts. Legal authorities say a small claims 
court wou~d im~rove access to the judicial system for 
persons with minor civil cases. 

JUDICIAL PROVISIONS regarding the selecti"on 
and tenure of justices need reviewing. 

The 
women to 
judicial 

recruitment as well as ret . 
staff the courts is amon ~~tion of outstanding men and 
system. The National Mu~i .e basic requirements of a sound 

cipal League states that state 

-46-



titutional provisions governing selection and t 
coos ersonnel are among the more enure of j 
di

cial p . t. severely criticiz d u-
t e cons ti tu ions. e sectie 

of st a 

The Model State Constitution of the Nati 1 . . · th . ona Mu 
gly criticizes e practice of selecting j d 

stron . . d u ge 
elections . It is pointe out that there is consider 

·mous agreement that an appointive judge i unani ' . s pr 
l ective one because it enhances J'udicial ind an e . epe 

a judicial candidate cannot--and usually does not--
. the same manner as candidates for legislative 
in h . b office. Moreover, t e attri utes that make for aee 
qualifications ~ nd temperament are not appropriate 
meaningful public debate or for a considered vote et 
The election of judges is thus commonly based on ir 
siderations such as party label (even in non-parti•a 
rather than on any considered j ud gm en t as to qualific 
judicial office. 

There have been a wide variety of alternatives to dir•ct 
election of judges on one hand or executive appointment on tke 
other. For example, the "Missouri Plan" is a compromise which 
provides, in essence, that judges be appointed by the gover 
from a list of nominees provided by a nominating commissiG>ll 
thereafter stand for re-election against their records in a 
comp e t i t iv e e 1 e c t i o n s . T he "Mi s s o u r i P 1 an" i s on 1 y one of aa 
alternatives, which could be considered by a Constitutional C 
vention. Ideally, the convention would remove any constitutie 
roadblocks to the legislature adopting, if it sees fit, the ••~,o,•a<·.· 
called "Missouri Plan", or some variant· 

A CONSTITUTIONAL CONVENTION could review all proposals for 
ing the structure and procedures of the j 
system which have come from the legal pre 
the Montana Legislative Council, and the 
public. In summary, a Constitutional C 
could consider: 

1 · the establishment of a two-level court system as 
to the three-level system currently provided for, 
modernization of the three-level system; 

2 ' the establishment of a small claims court system 
Procedure; 

-47-



3. 

4. 

5. 

6. 

7. 

8. 

. d municipal courts; 
police an 

justices of the peace, 
l't of all legal proceedings to the 

improving the qua 1 y 
district court level; 

permitting the expansion 
of the number of Supreae C 

justices to seven; 
system of administration with~ 

providing for a 
court system; 

vesting the legislature with authority to 
the election or other method of selection 

and judges; 

allowing for the appointment, rather than 
of the Clerk of the Supreme Court and the 

district courts; 

9. permitting the legislatur~ to provide for censure, 
suspension, removal, or retirement of justices and 
judges, in addition to the present m'e thods of iapeach-

men t; 

10. considering the provision about election of county 
attorney and that the legislature may provide for dis-
trict attorneys. 

LOCAL GOVERNMENT 

"The people ask the mayor and council 

to take care of cities and towns, but in 

too many cases the aging state consti­

tution won't let them do the job 

properly. No mayor or council is free 

to always h c oose the course best suite 

to their parti 1 cu ar community because 

of constitutional . restrictions." 

John McLaughl' 
President M in, Mayor of Great Falls 

, ontana League of Cities 
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"c ounty government is increasing, not 

declining, but the constitution d 

not give county officials the 

they need to meet new 

people are aware that a 

stitution, more than 

is responsible." 

Burt L. Hurwitz, Ceu 
Mea 

President, Montana C 
Ass 

LOCAL GOVERNMENT is denie d cont ro 1 over 
Montana Constitution. 

The Montana Constitution prevents effective local ce 
local government by vesting authority over local governme 
state legisl ature. Also, it prevents the legislature frea 
viding effective financia l aid to cities, towns and counti 
contains many restrictions on the powers of local govern•e•1~1-~'S:'F 

Stripped of the freedom to act in purely local matters, citi 
towns, and counties have often been forced to encumber t)le l ., .. llflln 
lature with a maze of bills of a local nature. 

Local government is increasing in importance, but if 
government in Montana is to cope with the impact of the B 

federalism, its basic legal authority must be studied aai 
Per framework developed. 

LOCAL GOVERNMENT on the county level is denied legislati 
that are permitted municipalities. 

The constitution denies to our counties the legislat 
that · f i I · is permitted municipalities. Counties are per orm 
increasing number of functions of government. Many functt 
cons·d 
· i ered properly those of municipal corporations are n 
in rural areas, performed by special districts created by 
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. from one county to 
of functions varilest·on of functions 

d variety h vo u i i The number an . ti on of t e e . the cons ti tut on 
b t in recogni , aunties, . h 

the next, u of Montana s c ·vities to whic -
performed now bylma~~lature to delegate ac~~e of performing 
should free the eg ent is best capa 

•t of local governm ever uni 
the local service. 

. burden to the legisla 
GOVE RNMENT is becoming a i tions 

LOCAL to constitutional restr c • 

. . there exists a state-local 
Under existing law, . f local government aa 

in Montana in which all units 
0 

to provisions of law ;•'-1Hi•~· 
j u s t i f Y every a c t i o n by re f e re n c e 1 t the 1egis1 at.lf'll I '• · 

both powers and procedures. As a resu t'bills aae £er 
. h of lo cal governmen ' 

burdened wit a maze 1 has become a vol~ainous 
government in Montana, statutolry. ~~biting the response of local 
and intricate handbook, sharp Y in 
government to local needs. 

A CONSTITUTIONAL CONVENTION would permit the writing of a local 
government article that could clearly state that it is the inten­
tion of the people to vest in local government maximum freedom to 
deal with local affairs. At the same time, the article could 
leave unimpaired the power of the legislature to enact laws of 
statewide or regional concern. The convention could specifically 
authorize cooperative agreements between units of local government 
and provide for a grant of residual power to all units of local 
government. By approving such a provision, the delegates in conven­
tion could in effect require future legislatures to distinguish 
loc a l matters that are of statewide concern and subject to state 
law and those matters of local government that can best be handled 
at the local level. As a result, local government would exercise 
any legislative power not denied it by general law. This concept 
of shared powers would mean that local governments both counties 
~n~ municipalit~es, would be free to act on any pr~blem unless def­
inite state action had been taken. Such a streamlined article on 
local government would free.the legislature of the burden of actin 
on a host of purely local bills so that •t g 
matters of importance to the whole st t i ~an concentrate on 
and municipalities to deal effect· la e.an would free counties 
cern. ive Y with matters of local cen-
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PUBLIC FINAN CE 

"Some 
of the fiscal problems 

facing 
state and local 

governments today 

from failure of h 
t e states to r 

constitutional and statutory 

that circumscribe their free 

ti on. It is often because 

limitations that state and 1 

ments turn to the national g 

for assistance." 

Commission on Intergover•'ll'e 
Relations, "A Report to the Pres 
for Transmittal to Congress" (19JS 

FISCAL PROVISIO NS writte n into the Montana Constitution in 1 
are inadequa te today. 

The ability of the state to administer its financial affair• 
is hampered by constitutional provisions regarding budgeting, 
approp ri a tion of funds, expenditure of funds, audit of expendi­
tures, assessment of property , authorization of taxes, and inves 
men t of funds. For the most part, these provisions should li>e 
~ tatutor y matters, rather than procedural arrangements frozea 
into the constitution. 

FISCAL PROVISIONS are the most complex sections existing ia 
Montana Constitution. 

The complexity of the fiscal provisions is illustrate 
extensive court cases interpreting the language of the fill 
section . f · cial provisioas th s. The extensive and ambiguous inan 
ta~hconsti tution have frequently forced the Supreme Cour:, 
in er than the le gis lature to become the policy-making 0 

the ' area of state and local fi nance. 
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. the ability of 

FISCAL PROVISIONS are 
the 

. ·tation on 1 
a principal l~mi fficient, economica 

te to provide e . 
sta bl·c services. 
necessary pu i and 

1 restrict the go•• 
Financial limitations seve~ef~om providing nee& 

legislature and local governmenl by an equitable ta• 
f . d adequate Y lie services inance . . rely heavily upon 

. . 1 restrictions a These constitutiona . te money to incur 
t appropria ' 

the legislature to ax, d .. trative structure nee 
debt and to establish an a minis 
exercise these powers. 

i·n the present Montana Constitutio FISCAL PROVISIONS 
outmoded. 

Many constitutional financial provisions contain outaoaed 
approaches and procedures that are costly and inefficient. 
M~ny of these financial provisions and procedures could be 
provided for by law, rather than being fixed in the constitu­
tion. 

In its simplest form, the problem of what to include in the 
constitution on taxation and finance is a test of one's belief 
in our system of representative democracy. It is difficult to 
reconcile a constitution containing a series of prohibitions and 
limitations upon the legislature's exercise of discretion in 
respect to taxation and finance with a real belief in represen­
tative democracy. 

A CONSTITUTIONAL CONVENT:ON would afford the people an opportQnity 
to clarify the present provisions on finance 
consider inc:eased discretion in the leaisla;•re 
over state finance, and at the same time retain 
adequate safeguards for the people's interest. 

EDUCATION 

" .provision shall be made for 

the establishment and 
maintenance 

of systems of public 
schools, which 
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., 

shall be open to 
all the children 

said states, and 

control" 

The Enabling Act ( 
act providing for Moata 
admitted to the Union) 

EDUCATIONA L PROVISION S i n the Montana Constitutioa 
b a sic framework for the pub 
s y stem. 

The p e o ple of Mon t a na, in 1889, embedded in tn6 
stitution th e clear resp onsibility of the Legislati • 
" t o est a bl ish and mainta in a general uniform and thor 
of public, free, commo n schools." 

The Mont ana Consti tution also provides for a state h a a E 
education a n d a state s uperintendent of public instructi e 
powe rs and du ties to be r e gulated by statute. The constit 
co nt em plat e s the creati o n of school districts, provides 
for the earni ngs from fede ral land grants and permanent 
funds, prohib its the use of public funds for any school 
in whol e or p art by any church, limits the indebtedness 
di stricts to five perce nt of the value of taxable property 
distri c t a nd p r ovides f or county superintendents of scheel• 

EDUCATI ONAL PROVISIONS need to be reviewed. 

In g ener a l th e educational provisions of the coasti 
re ' . i ga rded as s a t isfa ctory but a Constitutional Convent 8 

want t · ' · h e ma 0 conside r sever al recommendations t at wer 
offic i a l studi es . S ome specific areas which might he ~ 

1 · Sup e rint e nd e nt of Public Instruction. Several 9 

h a v e s u gg est e d that the superintendent of publi 
. . ff i of the state t ion s h ould be a n appointive o ce ff 

f 1 ·ti cal elective e 
o edu ca t i on, r a ther than a po i f blic ins t 
In 26 st a t es , s t a te superintendents 0 pu 
a r e n o w a ppoint e d by the state board of education r a 

th a n e l ec t ed . 
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2 . 

3. 

4 . 

5. 

1 
The constitutional 

d nt of Schoo s. f ~ 
county Superinten e le and function o tu• 

- ld · ew the ro Convention cou revi f unty superintendent 
. · 1 office o co i constitutiona . · t is virtually 
1 

I some counties, i ~ schoo s. n e as county super • 
to persuade anyone to serv ved fro• 

h 1 
If the off ice were remo 

s c oo s. d h provide 
tion, the legislature coul t en f ~ 

'f' . status and role o 
the quali ications, ' 
superintendent. 

Separate Governin Board for the Universi~ 
The convention could consider establish!• 
governing boards for the university syste 
public schools. A Montana Legislative Council study 
showed that the Board of Education devotes only five 
percent of its time to primary and secondary education. 

Constitutional Investment Restrictions. The convention 
could also examine the effects that constitutional in­
vestment restrictions have on the earning of the public 
school funds. The constitutional guarantee of the 
school funds against loss or diversion could be retained, 
but the present constitutional restrictions on investment 
of public school funds adopted in 1938 could be modified 
to permit the legislature to provide by law for sound 
investment and management of these public funds to pro­
duce the maximum amount of income. 

Const~tut~onal_L~mitations on Bonded Indebtedness. The 
constitution limits bonded indebtedness to five percent 
of the taxable valuation of a school district Si 
valuations are not uniformly determined the fi nee 
cent debt limitation itself . ' ve per-
of school construction is l'i~ not uniform, and financing 
ment ratios are low Th imited in counties where assess­
debt limit does not.pro ~dpresent constitutionally imposed 

vi e a unif 
payers because its effect . d orm protection to tax-
practices of the several is ependent upon the varying 

county as ~oul~ consider replacing debt s:ssors. The convention 
izat1on for the legisl t restrictions with an author-

h 
. a ure to s sc ool district and th upervise the level of 

o er local debt. 

A CO NSTITUTIO NAL CONVENTION would . 
the st ' provide an o ate s responsib'l' pportunity to review 
t em of p b 1 . i it y t 0 • . u ic educati provide for a sys-
tional p · . on· The rov1s1ons could b present constitu-
sary and des. b e evalu t d 
the convent·ira le improvement : e and the neces-

ion to the people f ~r e recommended by 
their approval. 
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