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APPROVING OR REJECTING 
THE CONVENTION'S RECOMMENDATIONS 

Only the people can approve or reject the conventio , 
f · 1 · n s r ecom-

da t ions. The ina step in the process of const;tut; 1 men . _,_ .... ona re-
. ;on is the submission of the convention's recommendat;o vis.... . . . .... ns to 

the voters for ratifica:ion or rejection. The constitution re-
quires that the co~ven~ion schedule an election for the purpose 
of ratifying or rejecting any proposed revisions, alterations or 
mendments. The convention may submit its recommendations in th :arm of a comprehensive draft of a revised constitution or it ma; 

submit several separate proposals to be voted on individually. 
But in either case, before any recoaaeniati0na appro•e 9y the 
convention can take effect, they must be approved ya aaj r1~7 
of the voters. 

IMPLEMENTING THE RECOMMENDATIONS APPROVED 
BY THE PEOPLE 

Among the convention's recommendations, it is necessary to 
provide for a smooth transition from the previous constitutional 
provisions. These transitional provisions allow time for the 
legislative, executive and judicial branches of government and 
local governments to implement the new constitutional provisions. 
The transition schedules may provide for separate effective dates 
for various portions of the recommended changes. 
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AL REVISION 
CO NSTIT UTION 

CO NSTITUTIONAL REVISION 
PURPOSE OF 

t a friend: 
In 1816 Thomas Jefferson wrote o 

. 1 not an advocate for frequent and un-
1 am certain Y. laws and constitutions. I think 
tried cha~ges ifn t"ons had better be borne with; 
moderate imper ec i 1 known we accommodate ourse ves 
because when once ' i h i ' d f" d practical means of correct ng t er to th em an in d · · 

ff B t I know also that laws an insti-i l l e ects. u • 
tutions must go hand in hand with the progress of 

h h · d As that becomes more developed, more t e uman min . 
enli ghtened, as new discoveries are made, ne~ truths 
disclosed, and manners and opinions change with the 
c h ang e in circumstances, institutions must advance 
a lso, and k eep pace with the times. 

Th e Dec l a ration of Rights in the Montana Constitution states 
t ha t "th e p e opl e o f the state have the sole and exclusive right. 
t o a lt e r th e ir constitution. . whenever they deem it necessary." 
The de l ega t e s who wrot e the present constitution recognized the 
possibi lit y of a n ee d f or comprehensive revision and provided for 
ca lli ng a con s titutional convention. They also observed in "An 
Address t o. th e Peopl e " that the people, when required, may be 
safely r e li ed upo n to correct constitutional inequalities and to 
pr ovide new s af e g u a rds. 

Refe r end um 67 

By a t wo -th i rds vote in b 
has s ubmi tt ed th e qu e stion abo~~h hou~es the Montana Legislature 
tion to " rev i se a lt e r calling a constitutional conven-

' , or a mend the c t. . 11 
t he vote r s . Th e peo pl e will vo ons ituti.on of Montana to 
Only the peop l e can vot te on Referendum 67 this November. 

e to call a . 1 can approve or rejec t pr o 1 convention. • .Only the peop e 
or amend t he cons t i tut· posa s o f the convention to revise, alter i on. 
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Montana has grea tly changed in the 81 years since its consti­
tution was adopted. The test of the effectiveness of our consti­
tution, however, ~s not its age, but how well the government, 
it creates, f unctions. Unfortunately, because the state constitu­
tion is a~ obscur~ document to most citizens, they cannot evaluate 
how well it functions. Many states, including our neighbors of 
Idaho, North Dakota, and Oregon, have recently taken steps to 
modernize their aging constitutions to improve state and local 
government. The same opportunity is now presented to M0ata 
Each person has a responsibility to himself, his chil 
his fellow c~tizens to vote wisely on this questioa. 
vidual responsibility should prompt an examinatie 
and a consideration of how needed changes may be 

Modernizing the Montana Constitution 
convention involves several steps, two of 
taken: 

1. The Montana Legislative Council and the Meata..a C •atita­
tion Revision Commission studied the constitutiea a•t 
agree that it needs substantial revision and impreve•ent. 

2 . The Montana Legislative Assembly decided by a two-thirds 
vote to submit the Referendum 67 to call a constitutional 
convention to the vote of the people in November, 1970. 

There are five more steps that lie ahead and at each one the 
decision to move forward must be made by the people. 

3. The people will vote in November on Referendum 67 to call 
a constitutiona l convention. 

4. If the convention referendum is approved, the next legis­
lature will set the date for election of delegates by the 
people, the date and length of the convention, and the 
salary of the delegates. 

s. The people elect delegates to the convention. 

6. The convention meets and may propose revisions, altera­
tions, or amendments to the constitution. 

7. The people vote to approve or reject the proposals ef t~e 
constitutional convention. 

-13-



Re fe rendum 
. 1 Co nv e nt i on 

Constitutio n s 
s understand Referendum 67. 

h t Montanan "d h . ortant t a ters will cons1 er t is fa l 
It is very . im p ant issue the vo 

It is the mos t import 

·ne whether to vote fe 
to determi ··'ld•jjfl In order f or voters . it is necessary to .., 

't tional convention, 
vening a cons ti u 
bas i c questio ns: 

d 
. able that the Montana C ~ 

. y or esir 
Is it n ec essar : d b a constitutional coaveAtiea? 
of 1 889 be reviewe Y 

1. 

2 . 1 d d t hat a review and revision is desirable, 
If it b e cone u e f 
. co ns tit u t iona 1 convent ion the best means o amending 
~: e aM ontana Constitution at this time~ 

In an s wer i n g these questions, it is neither necessary nor 
p r ope r t o p r o p o se specific amendments. The only issue before the 
electora t e in November, 1970 is whether a constitutional convention 
sha l l be co nv e ned . By its nature, a convention is a deliberative 
body , a stu dy g rou p in the public eye, with an ancillary effect 
of educa t ing a n d in f or min g the electorate with the assistance of 
the n ews media . Th e proposals of the convention must be submitted 
t o t he e l ec t o r a t e f or a pproval or rejection. On its face, the 
convent i on can yie ld o nl y advanta g e - a desirable check-up and 
au dit o f th e st a te and local government machinery after over 80 
y ea r s wi t ho ut s u c h an e x amination. 

Why a Conven ti o n ? 

The Mon t a n a Co nstitution Re . . . 
a consti tut io n a l co nvent' . vision Commission recommends that 

ion is the mo t f . 
me t hod of accomp l is hin c om . s easible and desirable 
Mon t ana . g prehensive constitutional revision in 

The r e a r e a nu mb e r o f 
and amend th e 1889 c . reasons 
vention ins t ead o nst i tution by 

of t he alternative 

1. 

why it is preferable to review 
means of a constitutional con­
amendment method: 

The co n s titut ' ional c o . a t t his t' nvention · 
t hir d s vo im e : Th e Montana Le ~s a means which is available 

t e i n both house gislative Assembly by a two-
s provided f or the submission of 

-14-



2 . 

3. 

the convention ref erend um--Re f e rendum 6 7 Approval of 
th e conv en tion referend um ld d' · 
Legisla tive A bl wou irect the Forty-Second 

ssem Y to ca ll a convention to revise 
alter, or amend the constitution of Montana. ' 

A 1 co~v~n~ionhis called by the PEOPLE, delegates are 
e ec e y t e PEOPLE a d · t · . , n i s proposals are approvei 
or reJ~cted by the PEOPLE. The convention would be ~ 
sentative of the people of Montana. The delegate 
be ~lected from house of representative district~ 
basis of the new apportionment of seats to be ie 
after the 1970 census by the Forty-Second Legisl 
Assembly . Eac h delegate would have to be at lea 
years old, a citizen of the United States, and a 
dent for one year in the county or district from 
elected. The convention can be expected to attr 
petent delegates. The experience of other states 
that most delegates are public-spirited citizens i 
ested in the state's welfare, usually civic leaaers 
are well known and resp ected in their communities. 
Partisan pressurss are slight, as the delegates do aot 
have to seek re -election. The atmosphere of a convea tion 
encourages constr uctive debate and action. 

The entire consti tution should be reviewed in the course 
of the amending process. There is a great deal of inter­
play among the various articles of the Constitution; and 
single legislative amendment s that simply propose to 
amend one article or section may well create an incon­
sistency which wou ld not exist in an overall review of 
the Constitution. The entire document should be looked 
at as one piece to elimina te discrepancies and conflicts. 
Furthermore, some amendments may seem so technical and 
prosaic that public intere st could never be aroused in 
them as individ u al propositions, and yet they are neces­
sary to our welfare . A convention can muster interest 
and support in the improvement of these working details 
which enable our governmen t to function. 

4. A constitutiona l conve ntion will render all provisions 
subject to the spotlight of press and public and thereby 
minimize the chances of "special interest" provisions 
surviving. The convention will be constantly subject 
to public audi t through news reports of its proceedings . 
In addition, the fact that the Convention will be a 
representative group will prevent domination by any 
small gro up. 

5 . A convention would increase citizen understanding of OQr 

-15-



- prod u ct of t h e co nvention 
. · ficant b ple of Mon t a na to 

A s1gn1 f all peo 
overnment · ortunitY or d ati on o f our state. ~he opP _. tutional fo un h e 1889 constitution al 

~ou co nst1 d · n ee t foc u s on the has passe s 1 wi th the f ounders of 
centur - n ag r ee s h 1 Al mo st a Th commiss10 h s t ate have t e so e 

. n e 1 o f t e ..a conven t10 . " Th e peoP e themselves. .an'I& t 
our state ~~:t right o ~ go ~ er ni~~ form of goveraae.: 
and exclus . s t 1 tut1on a (Monta 

the1r co n . ssarY • • • 
alter .. ~heY roaY deem 1 t. nee~) This right 
whe~ever Artic l e I I I ' S e c t 1 onbe g~ v en meaninl ,,.,..ll*'"J 
tut1on, f R' htS c an 1ontana Bill o 1g h the process of a c 
this generatio n t hr ou g 

conve ntio n. 

Why 
ot Sin g le Amendments? 

was adopted in 11 9 , the only 

Since the Montana constitution has been amendaent process. 
h t ha t document me t hod used to c ange h L . lature are traditiona lly limited 

Amendments ini t ia t ed in t e egis . . As a result changes in the Montana 
and technical in na tu re . d h constitution have been narrow in scope and ~ave not change t e 
fundamental principles of th e Montana constitution. 

Single amendme n ts , pr ovid e d for in Article XIX, Section 9, 
may be proposed in ei t her h ous e o f the Legislative Assembly and 
if a proposed ame n dme nt r eceiv e s a t wo-thirds majority vote in 
each house, it is p l aced o n th e ballot at the next general elec-
tion . ot more th an t hree ame nd me nts may be submitted at each 
election and ratificat i o n re quir es a majority of these voting 
on the amendment . When ra ti f ied, a n a mendment is incorporated 
in the.constitu t ion, ei th er , r e placin g the section reprealed 
or add1ng a new sec t ion . Th e re a r e problems with the single 

ame ndment ap proach : 

1. 

2 . 

Thir t y - four sing l e "pi e cemeal" d have not kep t t he Mont ~men _ments since 1889 
The number of ame nd ana constitution up to date. 
sinc e Montana ' s l eg::~~~·proposed has increased sharply 
averaging 30 i n e a c h f ive reapportionment of 1965, 
sessions. Only fi 0 the last three legislative 
the 19th cen tu ry h: e sbtate constitutions dating fro m 
th M v e e e n ame d d f e ontana doc u me nt. n e ewer times than 

The three-amendmen t a d l im it a t' men ments t hat ma y b e 1 ion restricts the 
P ac e d on the ballot. 

- 16 -
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probably works to def eat more amendments in the legis­
lature than necessary because legislators vote against 
an amendme nt they are otherwise in favor of to advance 
one_o~ gr~ater preference. Only six other states have 
a limitation similar to Montana's and three of these 
have restric tions less stringent than the three-amen 
limit in Montana . 

3. Le islative and ublic o inion are not orient& 
comprehensive amendments. However, comprehe 
amendments, as long as they are within the a 
purpose requirem ent of the constitution, are 
in Montana . In addition, a comprehensive a 
affect scattered provisions of the constitut 
is difficult to draft such amendments. Co• ~ 
of a constitution through comprehensive amen 
probably take several legislative sessions a 
proved to be difficult in other states to suat 
tum and public support.of amendments over a nu 
years. 

4. Voters have rejected recent fundamental amendments. Rew 
doubts over the feasibility of the amendment route for 
constitutional revision were raised in 1968 by the defeat 
of three amendments , primarily because these amendments 
encompassed change s more fundamental in nature than most 
proposed amendment s. 

5. Members of the legislature are not chosen for their 
views on proposed constitutional changes and the people 
do not give them a direct mandate in this direction. 
Legislators are understandably preoccupied with legisla­
tive matters and have insufficient time to study the 
issue in constitutional proposals. In addition, the 
legislature can hardly be expected to give objective con­
sideration to constitutional proposals that affect its 
own structure. 

6. Voter participation on amendments is low. Since 1950, 
Montana voters have accepted approximately 75% of the 
amendments that reach the ballot--five percent higher 
than the national average. But even so, actual vot 
participation on amendments is low. Approximately 
fourth of the people who vote in elections do not 'W1lllJll:&'i 

on proposed amendments. It is believed one of t • 
reasons for this fact is lack of public informatio 
on each amendment and that voters choose not to vot 
therefore, or cast their ballots indifferently. 

-17-



L CHANGE 
coNSTITUTIONA 

. tional change were 
constitu f rence Study Committee . elineS for I con e 

The follow ing67g~~~ional Governors 
b the 19 . offered Y . 1 cha n ge . 
· tutiona press 

on cons ti . tut ion should ex dural details e1 
The s t a t e ~ on~ t ~ e and om i t pro : e._ on s in the Bi 11 

1. 1 and princip d ral prov1s1 
aw for proce u 

of course, 

Rights · ld be removed frG>a t • 

d d obsolete deta~l shoulating to a common saltject 
2 Outmo e ' d material re 

· · n an · le constitutio ' . the same artic • 
should be placed in 

. commission composed of persons repre-
3 A constitutional 11 as government is the best 

· the public as we di revisions under 

4. 

5. 

6 . 

7. 

8 . 

9 . 

senting d . g and recommen ng 
instrument for stu yin 
(l) and (2) above· 

Revision of the executive, legisla:ivef 
articles should be made on the basis o 
rather than a piecemeal approach. 

and judicial 
a "whole article" 

The legislature should be permitted to meet in annual 
sessions of unlimited length. 

Mo re authority, fiscal and otherwise, should be granted 
to local governments, in order to allow governors and 
legislatures to concentrate on state problems. 

The amen dment process should be liberalized to allow 
legislatures to submit more amendments of greater scope 
and with more frequency; submissions of whole articles 
dea li~ g w~th the same subject would permit more rapid 
con stitutional improvement. 

One of the most chall . 
reform in th f. 

1 
eng~ng areas of constitutional 

e isca article h · h · f 
lengthy and tangled r .. • w ic is often a jungle o 
art icle should have ~io~isi~ns.and .restrictions; this 
legislature should b gllpriority in revision, and the 
of ta x and appropria~·a owed the widest possible range 

ion alternatives. 

There should be prov. . 
opti f ision in add't• 

on, or placing b f ' i ion to legislative 
vhals the qu es tion of :horthe the voters at stated inter-
s all be 11 e er a co t. . 

ca ed; voters h ns itut1onal convention 
s ould al h h 

so ave the power, throug 

-18-



the initiative process 
pose amendments. ' to call a convention and pro-

METHODS OF CONSTITUTIONAL CHANGE 

Purpose of State Constitutions 

Americans have viewed their constitution• 
ments of law, but also as symbols of their hian 
ideals. As symbols, constitutions should reca f 
and respect of all the people. The need for wf 
understanding and appreciation of our constitQt 
has never been grea ter than today. Nor has the 
important than for general citizen 
in current political affairs. 

Citizen involvement measures the vitality of a democratic 
system. Constituti ons may contribute to citizen involvement, 
first as symbols of our political ideals, and second, by pro­
viding political systems simple in detail and without unnecessary 
complications in the way they function. If the people are to 
respect and take an interest in their government, they must under 
stand it. If they are to participate, they must know how to par­
ticipat e and to fee l their participation can be meaningful. 

Constitutionally, the federal system involves two levels of 
government, federal and state. Each level has an authority inde­
pendent of the other; each has its own functions and responsibil­
ities. The Kestnbaum Commission report to the President of the 
U. S. in 1955 pointed out that state constitutions contribute to 
the weakening of the states in our federal system by restricting 
th e scope, effectivene ss and adaptabllity of the respective state 
and local governme nts. These "self-imposed" constitutional limita­
tions make it difficult for many states to provide all o t e 
services their citizens require and consequently are eft• 
underlyin g causes of state and municipal pleas for fede~ ...... "' ... ,_ 
Recent studies identify these weaknesses and others i 
state and local gover nment. A Montana Legislative Ce 
in 1968 concl ud ed that less than one-half of the prov' 
the 1889 constitution are adequate for present needs. 

-19-



APPROVING OR REJECTING 
THE CONVENTION'S RECOMMENDATIONS 

Only the people can approve or reJ·ect th 
· Th f · 1 . e conveat:l mendations. e ina step in the process of 

vision is the submission of the convention's c 
f . f. r 

the voters or rati ication or rejection. T 
quires that the convention schedule an elec 
of ratifying or rejecting any proposed revi 
amendments. The convention may submit its 
form of a comprehensive draft of a revised c 
submit several separate proposals to be vot 
But in either case, before any recommendatie 
convention can take effect, they must be app¥ 
of the voters. 

I MP LEMENTING THE RECOMMENDATIONS APPROVED 
BY THE PEOPLE 

Amon g the convention's recommendations, it is necessary to 
provide for a smooth transition from the previous constitutional 
provisions. These transitional provisions allow time for the 
legislative, e xe cutive and judicial branches of government and 
local governments to implement the new constitutional provisions. 
The transition schedules may provide for separate effective dates 
for vari o us portions of the recommended changes. 
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ISSUES FOR A 

IV 
CONVENTION 

CONSTITUTIONAL 

INTRODUCTION 

" S tate constituti .many 

the scope, 
effectiveness and aiaptability 

d local action. of State an 
These self-

Constitutional limitations make 
imposed 

it difficult for many States to perform 

all of the services their citi zens re­

quire, and consequently hav e frequen tly 

been the underlying cause o f State and 

municipal pleas for federal assistance . 

Commission on Intergovernmental 
Relations, "A Report to the President 
for Transmittal to Congress" (1955) 

The purpose of this section is to stimulate independent 
thinking, and not to draft a proposed constitution. To the ex­
tent that a co nv en tion a nd the rest of us are well-informed, we 
shall avoid needless con troversy, both in the writing of a new 
consti tution a n d later in the voting on it. 

As to a Constitutional Convention ours could benefit from 
Montana '.s 81 yea rs' experience under the present Constitution 
and be in the advan tageo us position of examining: 

1. 
the studies of the Montana Legislative Council and the 
Montana Constitution Revision Comm· . 

1ss1on; 

- 30 -
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2 . 

3 . 

amendments that 
Cons titution; 

have been proposed to 
the Montana 

4 . 

th e co nstitution of 49 o ther states; 

t he recent work of co nstitutional 
states . conventions 

It should also be stressed that the work 
convention is not fina l. It is not the final 
will be or not, the constitution of Montana. 
is the voter . 

The Constitutiona l Convention only has t e 
review the entire Cons titution and to propose "r 
tions, or amendments ." It must then submit the pr 
voters for ratification or rejection. 

The Montan a Legis lative Council presented, in 1968 after 
nea rl y two years of study, the conclusion that in many places of 
the Montana Constitutio n there are "provisions which invite 
subterfuge, provision s which are archaic, provisions which are 
ambiguous , provisions which are statutory, and provisions which 
place serious li mitatio ns on effective state government." 

The topi cs introd uced in this section are: What Is A 
Constit uti on, The Purpose of a State Constitution, The State 
Bil l of Rights, Suffrage , The Legislature, The Executive, The 
Judiciary, Local Governmen t, Public Finances and Education. 

WHAT IS A CONSTITUTION? 

"A constitution states or ought to 

state not rules for the passing hour, 

but principles for an expanding future." 

Justice Benjamin Cardoze 

Constitution - An Ame rican Invention 

Wh Fa ·thers of the United States, the fir en the Founding 

-31-



write their 
desired to 

modern h i story, d few guidelines . 
. republic of on paper, they fou~tion and does not 

demo ra t ic v er nm e nt itten constit . he Colonial char-
ideas abo ut g~ · had no wr nded--in t i the 
Even Great Britain Concepts abou wer Compact, n 

even today. . ·n the Mayflo f the Articles 
have one, mblies, i framers o f 
t ers in Fre nch a~se ndence. But the in the history G 

Decl~ratio n o f In epe doing something new ers and li 
f Confe d erati on were . principles, pow ' 

o tting basic 
governm:nts --P~inding form. 
into written, 

Early State Constitutions 

. . were drawn before there was 
The first state constitutionhs the states were mindful 

1 rnroent Furt er, h 
a true.federa .gove . ·u ation under the English monarc y 
of their experiences of su~J ~nde endence. They were careful, 
and they were proud of ~heir P. the Articles of Confederation 
therefore,about delegating powers in . 
other than those involving defense and essential coop erative 

services. 

The fledgling states also used colonial experiences rather 
than the model of the mother country and thus were influenced 
by the thinking of American leaders--John Adams, R. H. Lee, 
Jame s Madison, George Mason, and John Dickinson. Strong phil­
osophical opinions on separation of powers, universal suffrage, 
individual liberty, and gqvernmental stability were thus re­
flected in the early state constitutions. Later the states , 
surrendered many powers to the federal system, but their pride 
in having existed previous to the formation of a national 
government affected American politics for many years, even to 
the concept of retaining state sovereignty. 

In 1789, the U. S. Constitution went int ff 
response to the needs of the time a d o e ect as a 
of Rights developed largel t f n was expanded by the Bill 
wanted protection in writi~go~ro: t~:mplaints from the states who 
they were accepting. centralized government 
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cons t itutions Toda y 
5cate 

The trend toward more authority at 
rnment has been going on ever since ~~e na~ional level of 

gove Th . t . t f at time of th tates. e in ensi y o this trend bb e original 
13 s mic - political c onditions, but the e ds and flows with 

cono gra ual dev 1 e g central g overnment has changed f e opment of a 
tron . rom the orig· 1 

sf federalism as one in which states grant ina concept 
o rnment. Now it is the states which d powders to a central 
gove . eman more and 
h national g overnment in part, as a result f a re 

t e . d 1 o populat 
and expansion, eve ~pment of problems (such as tra 
which ignore state lines and state solutions, i 
the u. s. Supreme Court of the powers granted t 
men t, emergence of spheres of action not antic i>Jt 
drew th e u. S. Constitu tion, desire by most sta 
blems to the national level and, especially in re 
inability or unwillingness of states to cope wit 
s tate level· 

Ma n y observers and students claim that today's a 
tutions a re generally overly-detailed, products of the l a ~ 
Fo r one, the y try to describe all the functions left to the states 
by our federal constituti on, which is written with simplicity, and 
con tains statutory provisions which should not have been frozen 
into constitutional law. Many mistook the purpose of a constitu­
tion b y tr ying to write protections against every contingency, 
from officials to "greedy" warehousemen. 

PURPOSE OF A STATE CONSTITUTION 

Criteria for a State Constitution 

I tinue as partners in a f one assumes that states are to con . 
f d · · · · t to a state constitu-e eral system one must assign high priori Y • 

· ' · b h tate This raises tion which will permit effective action Y t e s · 
qu . . t. of such a document? est1ons. What are the characteris ics 

1 
i ? 

Wh • d 1 ment and eva uat on. at criteria can be applied to its eve op 

. . f 8 state constitution. 
First, definitions of the functions 0 f constitution 

?enerally, there is agreement that the purpose 0 balis~ the elements 
is t f ment esta ra 0 

set forth the principles o govern ' ~ define relation-
of a . "b te powers, anu structure of government, distr1 u 
Ships, 
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t
·ons· to preserve Ameri-

h. 1 f unc i · 
Th

ere are a l so philo sop ica . . der which the traditional 
bl" h conditions un 

can tradition, ~o es ta is the individual can operate, to generate 
concept of the importance of age participation of the people 

. h ple to encour . i confidence int e peo • . .t to the American comm tment, 
to g ive continui Y 1 in thei r gover nment' 11 are mentioned by scho are• 

to imp l ement the American dream--a 

can 

function: to create a mechanisa 
There is a contemporary bl 

and will f unction in the solution of current pro eas. 

Listed be low are some of the criteria for a state c 
tion suggested in current literature. A discussion of 
suggest ways of refining standards of judgment. 

1. A constitution is fundamental law not a set of ordinar 
statutes. What are fundamentals? What is minimum amount 
of detail necessary, for example, to describe separation 
of powers? suffrage? relationship between branches of 
government? 

2 . A constitution is founded on majority rule with protection 
of the minority. What channels are provided for expressions 
of opinions and what protections to the minority are needed 
in a constitution? 

3. 

4. 

5. 

6. 

Ch ecks and balance~ are necessary to maintain our form of 
go~ernment . . . What is meant by checks and balances? Do 

tnese ever interfere with responsive government? 

A constitution is flexible and 
~r~b~erns and conditions. What 
ib i lity ? How is the amendment 
criterion? 

permits response to new 
language provides for flex­
process related to this 

A constitution should be . 1 
details are meant specifi~i~~l: with few details. By 
exam ple, extensive descri t• sand regulations or for 
governme nt. But how d dp i~ns of functions of local 
details have on court ~ ~t~ils appear? What effect do 
on . . . . ecisions? on bl 

initiative and creativit of. pu ic understanding? 
speed of response t y state officials? o prob 1 ems? · on 

A constitution should be 
und er stood by the people :~!t~~n in simple languaae. 

ear as to intent. easily 
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7. 

8 . 

9. 

10. 

A c onstitution should be reasonabl 
is the purpose of amendment? Ho eas to amend. What 

. w easy sh ld be ? Who should be involved in th ou amendment 
. e amendment What precautions are necessary? process? 

proaches 
tions? 

A constitution should make clear assi aa 
bilit without erectin barriers between 

artments or without creatin obstacles t 
patterns. What general statements of rea 
can meet these criteria? 

A constitution must e ui the state to ass a 
its res onsibilit as a state in the federal 
What provisions can be made to fit the state 
role? What kinds of problems are now involve ? 

THE STATE BILL OF RIGHTS 

"A bill of rights is, in a very real 

sense, an expression of political faita 

and ideals--it Set the bounds of pelit­

ical authority and reserves te 

vidual certain 

tial to human happiness. 

. for those areas protection 
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difference 
necessa ry for the operati 

of popular gove 
rnment and polit~ 

democracy. 

"Civil 
staff paper 
Convention. 

Rights and Li 
for the Alaska 

re flects the theories of a free people 
THE DECLARATION OF RIGHTS and lessons of history. 

State bills or declarations of rights largely reflect polit­
ical ideas of the 17th and 18th centuries, ideas which found their 
most dramatic expression in the Declaration of Independence, the 
Virginia Bill of Rights of 1776, and the Bill of Rights of the 
United States Constitution. Behind these declarations is a proud 
heritage that may be traced to the historic English Magna Carta 
of 1215 and colonial declarations of 1765 and 1774. In keeping 
with this tradition, the people ·will want to reconsider periodically 
their civil liberties, expanding these as new concepts of human 
rights are accepted, and modifying those time-honored but perhaps 
obsolete practices that fail to meet the challenges of the day. 

Today when both national d t 
in the daily life of th .t. an s ate governments are involved 

e c1 izen a bill of r· ht h 
importance. Complex econo . ' . ig s may ave added 
h mic, social and it . 1 ave brought government at 11 1 . n ernationa developments 
the citizen both at work a da evels into intimate contact with 
· n at play Th improper use of governmental . us at a time when the 
a real and not an imagined thpower through huge bureaucracies is 
that a t · reat, many ex · s rong bill of right . . perienced observers feel 
upon gove s is vital It . . . rnment officials as well · may serve as a restraint 
maJor1t1es wh . as upon th 
strain ma b o' in the face of vast d . e whims of transient 

' Y e tempted at times t . omestic and international 
o ignore basic rights. 

THE DECLARATION OF RIGHTS 
is a statement of 
the purpose of the people and serves 
civil l"b . protecting the citizens' 

i ert1es. 

The Montana D 
features: eclaration of R' 

ights conta· ins three fundamental 
1. A statement of 

me nt; political th 
eory on the 

purposes of govern-
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2 . 

3 . 

provisions on the substant· 
ive righ 

(speech, p:ess, religion, assembl ts of expreaai 
property rights; Y, petition) a 

provisions on the procedural 
of criminal acts or involved 

Most citizens are generally familiar 1 
individual freedom in the Bill of Rights 0 ; t 
constitution. However,. not all of the prov! t, 
Bill of Rights are applicable to the state go"Ye 
ratification of the Fourteenth Amendment to t 
constitution, the Bill of Rights was construed t 
the federal government. Thereafter, however th 
has held that certain rights protected in th; Bill 
so "fundamental" and "implicit" in the concept of G>r e 
that the "due process" clause of the Fourteenth Aaendae ta 
dates that state governments, as well as the federal go'Y 
obey them. Thus, for example, the First Amendment guara 
freedom of religion, speech, press and assembly, and the 
Amendment's protection against unreasonable searches and seizure 
have been held to regulate state, as well as, federal action. 
On the other hand, the Fifth Amendment protection against double 
jeopardy and the right to indictment by a grand jury and th~ 
Seventh Amendment right to trial by jury in all civil cases have 
been held not to apply to the states. Therefore, in these latter 
cases the states are free to impose their own limitations. Thus 
a state needs a Declaration of Rights in its Constitution. 

A second reason advanced of ten for a strong state declara­
tion of rights is the responsibility of the states to ealarae up• 
the protections in the federal constitution. The state• 
closer to and more directly responsible for the protecti 
individual freedom and property. There have been aa 1 •~•&~~ 
lately that the states can resist the expansion of f• 
and revitalize their own governments by playing a a 
and active role in providing for the welfare and • 
their own citizens. 

THE MONTANA DECLARATION OF RIGHTS is adequate i 
---- but should be 

Wh· . · rescribes t • 
th ile the Montana Constitution P ligie 

e ar ss and re 
def eas of freedom of speech, pre tice tile 

endents the fair administration of jus ' 
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Conven tion may want to tonsidet that the changing ?ircumstances 
and complexities o f our times effect these. basic liberties. Aa 
examp l e of this is in the area of wiretapping and electronic 
eave s drop ping , and rights of privacy. This subject is not now 
accord ing to experts, covered in th• constitutional guarantee ' 
against unreasonable searches or seizure at either the eta 
federa l l eve l. The tapping of telephones is banned ~y 
but both national and state officials recognize that 
in its various forms does, in fact, go on. Limitei 
use of listening devices is advocated by many lawaak• 
moder n communication techniques and its use by crialU·~-Uill 
prese~t a particular dilemma to law enforcement off i .. C'ILRS tl<t,;c·:'· 

the right of privacy must also be protected. 

A CONSTITUTIONAL CONVENTION 

SUFFRAGE PROVISIONS are the 
ment. 

~ill a~so consider, im all probabi 
inclusion of a guarantee of i lity, 
regardless of race color clvil rights 
national origin or' ancest' re igion, 
included in the Mi ry, as is 
of 1964. There i chigan Constitution 
· s no writte 
in the Montana Constit i n guarantee 
rights shall b ut on that civil 

e extended t 
regardless of rac o all men e. 

SUFFRAGE 

"A 11 elect· ions shall be free and open, 

and no power' ci il v or military, shall 

at any time i t n erf ere to prevent the 

free exercise of the right of suffrage." 

Montana Section 5 Constitution, Article III, 

ma· Jor tool of citi zen control of govern-

. The stat political . e c onstit . r ig ht ut1o a broad s of th n should 
de t ails ~~n~ t i tutional ef ~itizen, lea!irmly protect he elec toral amework, re ing to legisl the eaaantial 

process. sponsibilit ation, withi 
Y for prescri i I 
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The assumption that the broade t . s possibl 
1 c toral process is g ood is fund e participation in 

he e e . h h amental to d 
c ould ar g ue wit t e statement that 1 emocratic th 
fe lv ~1" d b e permitted to participate in tha 1 who have the cap eiory. 

ho u h k . e s e 1 e c t · ac t y 
sf' ers and in t e ma ing of public pol· ion of public 
0 £ ic · " icy. The over what constitutes capacity." I argument wi 
com e tant that voter qualifications be ln general howe'Yer 
impo r c early and i 

1 
ted to the e x ercise of the franchis d mmei 

r e a · · e an specifi 
. h in th e constitution. Age and resid 

ivi t f . . ence are the 
sonabl e bases or qualifying voters Citi 

r eda absence of criminal record, and sa~ity h zenship, 
an ave alee 
acc epted. 

SU FFRAGE PROVIS I ONS r e g a rd i ng res id ency requirements 8 
reviewed. 

Under the Mo n tana Constitution a person is qualifie4 
for all officers a nd on all questions, except questions ce 
"the creation o f a n y levy, debt or liability," if he: 

1. has att a ined the age of 21 years; 

2. is a citi ze n of the United States, 

3. has res ide d in this state for one year. 

Local resid e nc e requirements are determined by the legislatare 
and currently the l a w provides that all qualified voters of the 
state who have resid e d in the city or town for six months aai 1 
the ward for thirty days are entitled to vote at any municipal 
election. 

. The Presidential Commission on Registration and Veti 
tic · · d ..t lpat1on created in 1963 compiled a list of 21 stan ar•• 
~)ting requirement. Among these the Commission recommeaie 

2
) state residence requirements should not exceed six• 

3) local residence requirements should not exceed 30 a 
new state residents should be allowed to vote fer 

requ. The Montana Legislative 
quirirements should be set at 

ement h Prov· . s s ould be fixed by 
1s1on. 

Council concluded that st 
six months and local resicl 
statute rather than by ceal 
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h National Municipal 
constitutio~ of t ~d set a maximum local 

Th e Model State . t ti on shou 1 i lat 
that a const1 u d that the eg s 

League suggest~ ent of three months .a~ of local resi • 
residency requ1remtablish minimum per10 ~dence 
be permitted to es election district resi • 
as county, town or 

duced residency requirement a 
Proponents of a re . tified in an era of 

. t seems Ju s f 
t hree month requ1remen b' d w1·th rapid means e 

b'l'ty com ine i 
high population mo i : ·nform themselves of the •• 
whereby voters may quickly 1 
meet the criterion of awareness. 

SUFFRAGE PROVISIONS regarding the taxpaying requir~ment is in 
violation of the Supreme Court s interpreta­
tion of the United States Constitution. 

A Constitutional Convention would be able to consider the 
taxpaying provisions as qualifications for voting in elections. 
These qualifications are applicable only to elections on local 
bond issues, tax levying, and bond and tax levying issues for 
school districts. In June, 1970 the United States Supreme Court 
handed down a decision declaring taxpaying provisions as a quali­
fication for voting in any national, state or local election as 
unconstitutional. In view of this decision, the taxpaying provisions, 
although they will remain in the Montana Constitution until re­
pealed, may not be used as a voting qualification. 

SUFFRAGE PROVISIONS regarding age qualifications should be reviewed. 

The traditional voting a e · 21 
established lower age limits--~wois years, but four states have 
at eighteen and the two new t old states, Georgia and Kentucky, 

s ates, Alaska · t wen t y . Mos t a gr e e th a t 1. t . , n 1 n e t e en , and Haw a i i , 
. is nearly im 'bl age is better than another h possi e to prove that one 

d . , ow ever some a b. 
rawn with respect to age Wh'l . r itrary line must be 

h · · · i e neither 21 a c oice will have to be mad nor 18 is a magic number, 
cerns whether the younger vo~· The really pertinent question con­
interest and awareness to apprer ~ould have sufficient maturity 
cess i h' h eciate th · . ' n w ic he is engaging. e significance of the pro-

.Montana voters will be . 
lowering the vot' voting on a 
Congress has rec~~~lage to 19 in Novemberco~stitutional amendment 
to 18 for all natio~~ passed legislation iow97?· In addition, 

1, state and 1 1 ering the voting age 
oca elections Th' 

• 1s new 
-40-



' constitutionality , however, has not yet be 
1 a 1J 5 u n d 0 u b t e d 1 y th e o u t c om e 0 f the v t en t es t ed 
courts: al amendment and of a court case ote on the Moat 

· tunon . esting the 
stl 'tY of the new national law will provid 

. 00 a11 t. . M e direc ti . tional Conven ion in ontana as it 
1 constitu cons de 

NSTITUTIONAL CONVENT ION would provide the 0 A CO f h t. p . o t ese ques ions to be publical 
considered . It will be the respo 
delegates to the convention to ex 
these probl ems to try and find eel 
and to offer those solutions in a 
tution that will stand the test ef 
the future . 

THE LEGISLATURE 

"The people don't control tbe 1 

lature; the constitution does. 

constitution not only restrict 

legislature's power to enact 

but also severely limit• the 

which the legislature has 

" the problems of Montana. 

James P. Lucas, Spa 
Montana House of •• 

LEGISLATIVE PROVISIONS written into the Montana C• 
1889 are inadequate today. 

Th h created a we 
~h· e Montana Constitution may ave it tional r• 
itlch is unnec essarily hampered by cons~ ~ons on it• 
S s Procedures and constitutional restrict legislatute 

0 me th· k . · urbs the • er in , too the constitution c ination an 
coucial role of,law-making and policy determple whom the 

nstit . f the peo lat ution also curbs the power 0 
ure represents. 
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LEGISLATIVE PROVISIONS 
n ot allow may 

. lature to leg is 

. e for the 
sufficient tim te's 
manage the sta 

business. 

the legislature is tae 
t restriction on d frequency of lea 

The paramoun he length an i la 
tutional limitation on t a 60-day biennial leg s 

. ns The economy of t'll a territory: sessio · M tana was s i 
ginally set when on 

in hastily drawn bills; 
may result sometime 1. 

rovide adequate time 
does not always P . or formal 
sideration, public hearings 

2. 

3. creates an atmosphere 
consideration; 

sometimes ~ifficult for cal• 

4. 

5. 

6. 

does not allow time for many interested citizens 
· f d on the work of the legislature; become in orme 

to 

can make the legislature more susceptible to pressure 
group lobbying; 

generally may lower the quality of legislation approved 
by the legislature. 

Consistently, the volume of legislative business has required the 
legislature to extend beyond the present 60-day constitutional 
limit. Attempts to reduce legislative delay, such as- early intro­
duction of bills, have not substantially increased the time neces­
sary to complete the legislative business of the state. 

LEGISLATIVE PROVISIONS regarding the structure and apportionment 
of the legislature should be reviewed. 

The Montana Constitution provid f · 
does not limit the size of either hoes or a bicameral legislature, 
legislature shall "revise d d' use, and provides that the 

an a Just the a ti sentatives and senators" 0 th b . ppor onment for repre-
Constitutional Convention n e asis of each Federal Census. The 

h · may consider 
t e s i z e of the 1 e g is 1 a tu r th a cons tit u ti on a 1 1 ia it e B 
advisabilit ~ of a two-hous:'1 : nlumber of districts, and the 

egis ature, 
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pROVISIONS contain numerous 
statutory rather provisions Whi h 

than funda c are 
mental. 

statutory detail in the Montana Constitutio 
on the structure and duties of st t n incl 

. · ons f . a e adminiat 
vl sl . procedures or the administratio f 

enc1es' . n o state 
ag t'ons of corporations, structure and 

gul a 1 . procedure 
re ment method of selection and removal of j ..:11 

ve rn ' u"'g 
go .. tration of property tax assessment All f 

dro1n1s • o t 
a tatutory in nature and are subject to the ..:11 
are s . . M nee. 

dment and revision. ontanans could be served 
am en . . . . d d tutory provisions were provi e for by statute i 
sta · th t · t · . g frozen into e cons i ution. beln 

some experts claim that the Montana ConstitutiG 
enlarged to an indefensible length by the inclusion of 
statutory provisions, and as a result the idea of a cCD 

as fundamental law a nd a foundation of government has 
f rom sight. 

A CONSTITUTIONAL CO NV ENTION could consider improving the le1diiN[.., 
latu r e. A conventi~n could remove those 
that impede the legislature from doing it 
effectively and responsibly and add to t 
pense in both time and money. Many proce 
rules now in the constitution could be pr • 
for by House and Senate rules adopted ~y t 

legislature. 

THE EXECUTIVE 

"As it is now, the chief 

cannot truly govern 

One of the means of 

would be through 

in Co njunction with 
zation 

II 

tional revision. 
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d f ficient func­
· ble an e 

EXECUTIVE PROVISIONS 
hinder responsi utive branch of 

. f the exec 
tioning 0 

government. 

. branch of govera•-.~ 
. an executive h ' 

d mocratic society . b. tives: 1) It s 9'1 t11-
In our e . 0 main o J ec 1 .... 

h ld 
be organized with tw le through the e ee,....-. 

s ou · bl to the peop it 
politically responsi e anized to perform w 
cess, and 2) it should.be or~he tasks assigned to 
effectiveness and efficiency b. ctives--responsi~i 

Both of these o Je i legislature. d often by an execut ve 
efficiency--are prevente ' · 
sprawling and uncoordinated agencies. 

EXECUTIVE PROVISIONS 
create a fragmented executiYe 
beyond the effective control .,:.1pm 
the legislature, or the gover 

The Montana executive-administrative branch of go eraaent 
consists of over 160 officials, boards, bureaus, and coaaissions. 
Even though the governor is vested with the supreme executive 
power of the state and it is his duty to see to the faithful 
execution of the laws, the actual number of independent officers, 
boards, bureaus and commissions which have little or no d ir ec t 
connection to the governor's office often prevents the governor 
from providing effective leadership in state government. 

A CONSTITUTIONAL CONVENTION could consider improving the quality 
0 ~ ~tate ~overnment by making executive and ad-
m1n1st rat1 ve agen · b . cies, oards and commissions 
responsible to the 
of the state Th. governor as the chief executive 
state govern~ent ~s woul~ ~ot only strengthen 
that the governor'~ ~rov1d1~g some insurance 
would be carri.·ed nd legislature's policies 

out but it 1 control over stat , cou d improve citizen 
e government. 

THE JUDICIARY 

"The judicial 
. system designed for Me ta a 
in 1889 is 

not adequate for Montana 1 
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r c I AL PRO ISI O. s 

1970. Our court 
system was d 

the days of slow 
transportati 

ple problems not f 
' or to 

Jam es T. Barria 
Chief Justice, 

written into the Montana c . 0 
conta in the basic fraaework 
syst em in Montana. 

The fontana Co n stitu tion provides for a thr 
sys·em consisting o f t he Supreme Court, district 
· ice of the peace, po lice and municipal courts. T 

re e Cou rt justi c es, elected on non-partisan bal 
t h ~ dist rict court level 18 districts have been esta 
2 d istrict judges elected on non-partisan ballots. 

ea118 

a so approxi matel y 2 30 jus tices of the peace and police 
e_ected on partisan b allot s. 

JU1HCIAL PRO VISI O S in the Montana Constitution need te 

Ou r nation and state have witnessed in recent year• a 
pe rsiste nt cry for reform of the judicial machinery f 

wet . There is little disp ute about goals. "Equal j eti 
aw' expresses the highest ideal of our democratic society. 
stitutions and activi ties of democratic governaent ultiaa. 

test u pon a foundation of respect for law, and respect f 
ca ot exist without an effective and impartial judicla 

t· Th e main emphasis of the judicial article of a 8 

ion should be on t he establishment of a unified j 
~Y s~e m , f ree f ro m a ma ss of separately establishe 

0
di cial a rti cle shou ld contain only those provisi• 

4 
Pt oc :eate the state court system, assure its indepa C 
C tea~~e for its e ffective and efficient operationtth t 
of h ~~~ ?f ~ n~mber of different cour~s, alon: 1;ficult 
te f 0 Jurisdictions leads to a variety of 

1 
aeti 

t m oft , f i emea co 
a end en beco mes . either a matter o P ec f the •1 
nv 01hent , or is not attempted at all because 0 kind of 

ve d i . . into any 8 Chem n integrating existing courts e , 
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ts are inadequate; 

JUDICIAL PROVISIONS 

· r cour 11 
a rding the inf erioh development of sma reg ted t e 

they have preven Montana citizens. 
claims courts for 

·ustice courts and 
· s of the J i is The shortcoming. vere. Follow ng 

· ·ncreas1ngly se 
are becoming i courts: 
problems facing these 

1. 

2. 

3 • 

4. 

5 . 

At this t and judges. 
A multitude of cour s involved in dispensi 
alone, 230 people are 

k . 11 The overwhelming 
· · g and s 1 · "' Lack of trainin and police judges ua 

of justices of the peace have the knowledge 
training and some do not 
many problems presented. 

,.,_f.tw~·ty 

l•aal 
eci e on 

and facilities. Most justices of the 
Lack of court room~ . d es have no court rooms and hold 
peace ~ndk~anhy pol1~~fi~e~ grain elevators, garages and court in itc ens, , 
other places of business· 

The fee basis of compensation. The majority of justices 
of the peace are paid a fee for each case they handle. 
Since a law enforcement officer generally has a choice 
between at least two justices of the peace in any case, 
he may choose the judge to whom he takes the matter and 
who, therefore, receives the fee. This creates problems 
of income and power. 

Incompleteness of civil jurisdiction. Justices of the 
peace have legal jurisdiction over cases involving smaller 
sums (up to $300) but the reports indicate that few such 
cases are ever handled. This appears to be due to the 
intricacy of the court procedures, the necessity for 
hiring legal counsel at an expense which is prohibitive, 
and lack of faith by prospective litigants in the capacity 
of these courts. Legal authorities say a small claims 
court wou~d im~rove access to the judicial system for 
persons with minor civil cases. 

JUDICIAL PROVISIONS regarding the selecti"on 
and tenure of justices need reviewing. 

The 
women to 
judicial 

recruitment as well as ret . 
staff the courts is amon ~~tion of outstanding men and 
system. The National Mu~i .e basic requirements of a sound 

cipal League states that state 
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titutional provisions governing selection and t 
coos ersonnel are among the more enure of j 
di

cial p . t. severely criticiz d u-
t e cons ti tu ions. e sectie 

of st a 

The Model State Constitution of the Nati 1 . . · th . ona Mu 
gly criticizes e practice of selecting j d 

stron . . d u ge 
elections . It is pointe out that there is consider 

·mous agreement that an appointive judge i unani ' . s pr 
l ective one because it enhances J'udicial ind an e . epe 

a judicial candidate cannot--and usually does not--
. the same manner as candidates for legislative 
in h . b office. Moreover, t e attri utes that make for aee 
qualifications ~ nd temperament are not appropriate 
meaningful public debate or for a considered vote et 
The election of judges is thus commonly based on ir 
siderations such as party label (even in non-parti•a 
rather than on any considered j ud gm en t as to qualific 
judicial office. 

There have been a wide variety of alternatives to dir•ct 
election of judges on one hand or executive appointment on tke 
other. For example, the "Missouri Plan" is a compromise which 
provides, in essence, that judges be appointed by the gover 
from a list of nominees provided by a nominating commissiG>ll 
thereafter stand for re-election against their records in a 
comp e t i t iv e e 1 e c t i o n s . T he "Mi s s o u r i P 1 an" i s on 1 y one of aa 
alternatives, which could be considered by a Constitutional C 
vention. Ideally, the convention would remove any constitutie 
roadblocks to the legislature adopting, if it sees fit, the ••~,o,•a<·.· 
called "Missouri Plan", or some variant· 

A CONSTITUTIONAL CONVENTION could review all proposals for 
ing the structure and procedures of the j 
system which have come from the legal pre 
the Montana Legislative Council, and the 
public. In summary, a Constitutional C 
could consider: 

1 · the establishment of a two-level court system as 
to the three-level system currently provided for, 
modernization of the three-level system; 

2 ' the establishment of a small claims court system 
Procedure; 
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3. 

4. 

5. 

6. 

7. 

8. 

. d municipal courts; 
police an 

justices of the peace, 
l't of all legal proceedings to the 

improving the qua 1 y 
district court level; 

permitting the expansion 
of the number of Supreae C 

justices to seven; 
system of administration with~ 

providing for a 
court system; 

vesting the legislature with authority to 
the election or other method of selection 

and judges; 

allowing for the appointment, rather than 
of the Clerk of the Supreme Court and the 

district courts; 

9. permitting the legislatur~ to provide for censure, 
suspension, removal, or retirement of justices and 
judges, in addition to the present m'e thods of iapeach-

men t; 

10. considering the provision about election of county 
attorney and that the legislature may provide for dis-
trict attorneys. 

LOCAL GOVERNMENT 

"The people ask the mayor and council 

to take care of cities and towns, but in 

too many cases the aging state consti­

tution won't let them do the job 

properly. No mayor or council is free 

to always h c oose the course best suite 

to their parti 1 cu ar community because 

of constitutional . restrictions." 

John McLaughl' 
President M in, Mayor of Great Falls 

, ontana League of Cities 
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"c ounty government is increasing, not 

declining, but the constitution d 

not give county officials the 

they need to meet new 

people are aware that a 

stitution, more than 

is responsible." 

Burt L. Hurwitz, Ceu 
Mea 

President, Montana C 
Ass 

LOCAL GOVERNMENT is denie d cont ro 1 over 
Montana Constitution. 

The Montana Constitution prevents effective local ce 
local government by vesting authority over local governme 
state legisl ature. Also, it prevents the legislature frea 
viding effective financia l aid to cities, towns and counti 
contains many restrictions on the powers of local govern•e•1~1-~'S:'F 

Stripped of the freedom to act in purely local matters, citi 
towns, and counties have often been forced to encumber t)le l ., .. llflln 
lature with a maze of bills of a local nature. 

Local government is increasing in importance, but if 
government in Montana is to cope with the impact of the B 

federalism, its basic legal authority must be studied aai 
Per framework developed. 

LOCAL GOVERNMENT on the county level is denied legislati 
that are permitted municipalities. 

The constitution denies to our counties the legislat 
that · f i I · is permitted municipalities. Counties are per orm 
increasing number of functions of government. Many functt 
cons·d 
· i ered properly those of municipal corporations are n 
in rural areas, performed by special districts created by 
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. from one county to 
of functions varilest·on of functions 

d variety h vo u i i The number an . ti on of t e e . the cons ti tut on 
b t in recogni , aunties, . h 

the next, u of Montana s c ·vities to whic -
performed now bylma~~lature to delegate ac~~e of performing 
should free the eg ent is best capa 

•t of local governm ever uni 
the local service. 

. burden to the legisla 
GOVE RNMENT is becoming a i tions 

LOCAL to constitutional restr c • 

. . there exists a state-local 
Under existing law, . f local government aa 

in Montana in which all units 
0 

to provisions of law ;•'-1Hi•~· 
j u s t i f Y every a c t i o n by re f e re n c e 1 t the 1egis1 at.lf'll I '• · 

both powers and procedures. As a resu t'bills aae £er 
. h of lo cal governmen ' 

burdened wit a maze 1 has become a vol~ainous 
government in Montana, statutolry. ~~biting the response of local 
and intricate handbook, sharp Y in 
government to local needs. 

A CONSTITUTIONAL CONVENTION would permit the writing of a local 
government article that could clearly state that it is the inten­
tion of the people to vest in local government maximum freedom to 
deal with local affairs. At the same time, the article could 
leave unimpaired the power of the legislature to enact laws of 
statewide or regional concern. The convention could specifically 
authorize cooperative agreements between units of local government 
and provide for a grant of residual power to all units of local 
government. By approving such a provision, the delegates in conven­
tion could in effect require future legislatures to distinguish 
loc a l matters that are of statewide concern and subject to state 
law and those matters of local government that can best be handled 
at the local level. As a result, local government would exercise 
any legislative power not denied it by general law. This concept 
of shared powers would mean that local governments both counties 
~n~ municipalit~es, would be free to act on any pr~blem unless def­
inite state action had been taken. Such a streamlined article on 
local government would free.the legislature of the burden of actin 
on a host of purely local bills so that •t g 
matters of importance to the whole st t i ~an concentrate on 
and municipalities to deal effect· la e.an would free counties 
cern. ive Y with matters of local cen-
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PUBLIC FINAN CE 

"Some 
of the fiscal problems 

facing 
state and local 

governments today 

from failure of h 
t e states to r 

constitutional and statutory 

that circumscribe their free 

ti on. It is often because 

limitations that state and 1 

ments turn to the national g 

for assistance." 

Commission on Intergover•'ll'e 
Relations, "A Report to the Pres 
for Transmittal to Congress" (19JS 

FISCAL PROVISIO NS writte n into the Montana Constitution in 1 
are inadequa te today. 

The ability of the state to administer its financial affair• 
is hampered by constitutional provisions regarding budgeting, 
approp ri a tion of funds, expenditure of funds, audit of expendi­
tures, assessment of property , authorization of taxes, and inves 
men t of funds. For the most part, these provisions should li>e 
~ tatutor y matters, rather than procedural arrangements frozea 
into the constitution. 

FISCAL PROVISIONS are the most complex sections existing ia 
Montana Constitution. 

The complexity of the fiscal provisions is illustrate 
extensive court cases interpreting the language of the fill 
section . f · cial provisioas th s. The extensive and ambiguous inan 
ta~hconsti tution have frequently forced the Supreme Cour:, 
in er than the le gis lature to become the policy-making 0 

the ' area of state and local fi nance. 
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. the ability of 

FISCAL PROVISIONS are 
the 

. ·tation on 1 
a principal l~mi fficient, economica 

te to provide e . 
sta bl·c services. 
necessary pu i and 

1 restrict the go•• 
Financial limitations seve~ef~om providing nee& 

legislature and local governmenl by an equitable ta• 
f . d adequate Y lie services inance . . rely heavily upon 

. . 1 restrictions a These constitutiona . te money to incur 
t appropria ' 

the legislature to ax, d .. trative structure nee 
debt and to establish an a minis 
exercise these powers. 

i·n the present Montana Constitutio FISCAL PROVISIONS 
outmoded. 

Many constitutional financial provisions contain outaoaed 
approaches and procedures that are costly and inefficient. 
M~ny of these financial provisions and procedures could be 
provided for by law, rather than being fixed in the constitu­
tion. 

In its simplest form, the problem of what to include in the 
constitution on taxation and finance is a test of one's belief 
in our system of representative democracy. It is difficult to 
reconcile a constitution containing a series of prohibitions and 
limitations upon the legislature's exercise of discretion in 
respect to taxation and finance with a real belief in represen­
tative democracy. 

A CONSTITUTIONAL CONVENT:ON would afford the people an opportQnity 
to clarify the present provisions on finance 
consider inc:eased discretion in the leaisla;•re 
over state finance, and at the same time retain 
adequate safeguards for the people's interest. 

EDUCATION 

" .provision shall be made for 

the establishment and 
maintenance 

of systems of public 
schools, which 
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., 

shall be open to 
all the children 

said states, and 

control" 

The Enabling Act ( 
act providing for Moata 
admitted to the Union) 

EDUCATIONA L PROVISION S i n the Montana Constitutioa 
b a sic framework for the pub 
s y stem. 

The p e o ple of Mon t a na, in 1889, embedded in tn6 
stitution th e clear resp onsibility of the Legislati • 
" t o est a bl ish and mainta in a general uniform and thor 
of public, free, commo n schools." 

The Mont ana Consti tution also provides for a state h a a E 
education a n d a state s uperintendent of public instructi e 
powe rs and du ties to be r e gulated by statute. The constit 
co nt em plat e s the creati o n of school districts, provides 
for the earni ngs from fede ral land grants and permanent 
funds, prohib its the use of public funds for any school 
in whol e or p art by any church, limits the indebtedness 
di stricts to five perce nt of the value of taxable property 
distri c t a nd p r ovides f or county superintendents of scheel• 

EDUCATI ONAL PROVISIONS need to be reviewed. 

In g ener a l th e educational provisions of the coasti 
re ' . i ga rded as s a t isfa ctory but a Constitutional Convent 8 

want t · ' · h e ma 0 conside r sever al recommendations t at wer 
offic i a l studi es . S ome specific areas which might he ~ 

1 · Sup e rint e nd e nt of Public Instruction. Several 9 

h a v e s u gg est e d that the superintendent of publi 
. . ff i of the state t ion s h ould be a n appointive o ce ff 

f 1 ·ti cal elective e 
o edu ca t i on, r a ther than a po i f blic ins t 
In 26 st a t es , s t a te superintendents 0 pu 
a r e n o w a ppoint e d by the state board of education r a 

th a n e l ec t ed . 
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2 . 

3. 

4 . 

5. 

1 
The constitutional 

d nt of Schoo s. f ~ 
county Superinten e le and function o tu• 

- ld · ew the ro Convention cou revi f unty superintendent 
. · 1 office o co i constitutiona . · t is virtually 
1 

I some counties, i ~ schoo s. n e as county super • 
to persuade anyone to serv ved fro• 

h 1 
If the off ice were remo 

s c oo s. d h provide 
tion, the legislature coul t en f ~ 

'f' . status and role o 
the quali ications, ' 
superintendent. 

Separate Governin Board for the Universi~ 
The convention could consider establish!• 
governing boards for the university syste 
public schools. A Montana Legislative Council study 
showed that the Board of Education devotes only five 
percent of its time to primary and secondary education. 

Constitutional Investment Restrictions. The convention 
could also examine the effects that constitutional in­
vestment restrictions have on the earning of the public 
school funds. The constitutional guarantee of the 
school funds against loss or diversion could be retained, 
but the present constitutional restrictions on investment 
of public school funds adopted in 1938 could be modified 
to permit the legislature to provide by law for sound 
investment and management of these public funds to pro­
duce the maximum amount of income. 

Const~tut~onal_L~mitations on Bonded Indebtedness. The 
constitution limits bonded indebtedness to five percent 
of the taxable valuation of a school district Si 
valuations are not uniformly determined the fi nee 
cent debt limitation itself . ' ve per-
of school construction is l'i~ not uniform, and financing 
ment ratios are low Th imited in counties where assess­
debt limit does not.pro ~dpresent constitutionally imposed 

vi e a unif 
payers because its effect . d orm protection to tax-
practices of the several is ependent upon the varying 

county as ~oul~ consider replacing debt s:ssors. The convention 
izat1on for the legisl t restrictions with an author-

h 
. a ure to s sc ool district and th upervise the level of 

o er local debt. 

A CO NSTITUTIO NAL CONVENTION would . 
the st ' provide an o ate s responsib'l' pportunity to review 
t em of p b 1 . i it y t 0 • . u ic educati provide for a sys-
tional p · . on· The rov1s1ons could b present constitu-
sary and des. b e evalu t d 
the convent·ira le improvement : e and the neces-

ion to the people f ~r e recommended by 
their approval. 
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