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THE STATE OF MONTANA, 3
ex, rel, STANLEY C. BURGER | )
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)
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COMES NOW, the Petitioner, Stanley C. Burgé¥;“éﬂa)petitions
this Court for a rehearing on the above entitled matter and deci-
sion of this Court, delivered on August 18, 1972, on the follow-
ing grounds.

1. THE MAJORITY OPINION HAS OVERLOOKED THE DECISIVE QUESTION
OF WHETHER THE SUPREME COURT OF MONTANA HAS AUTHORITY TO AMEND
THE MONTANA CONSTITUTION BY INTERPRETATION,

The majority opinion, at Page 14, concludes that:

"Accordingly, we hold "approval by the majority of
electors voting at the election' as used in Article
XIX, Section 8, of the Montana Constitution means
approval by a majority of the total number of
electors casting valid ballots on the question of
approval or rejection of the proposed 1972 Montana
Constitution. We hold that it does not refer to or
include those electors who faileﬂ to express an
opinion by a vote on that issue.

The traditional rule, regarding the place of the Court, in

matters dealing with a State Constitution, as stated in Knight v.

Shelton, 134 Fed. 423, (E.D. Ark., 1905) is:

i igui i language used, there
u is no ambiguity in the

1§fn§2§§§g to construe and gourts must follow the
letter of the Constitution.

Rankin v. Love, 232 P. 24 998, 1000,

OQur Montana Court, in

125 Mont. 184, put it this way:
ibili i is Court to
" is the duty and respon51b111ty.oit;g;sasosritten’
e ai the meaning of the Constitu e Reisk
asceztalzo add to nor to subtract from, N
either c t
gelete nor to distort.
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What the Court 1s saying is that

" :
voting at the election"

lainl b i
) famSSne Woting at the election" and not "voting on i
ssue
n n :
one or ''voting on the Proposed Constitution'

Applying a literal
construction to constitutional phrases 1s nothing new to this

Court, For example, in the recent decision of

Fortx-Second

Legislative Assembly v, Lemmon, 156 Mont,

416, 481 P. 2d 339, 335,
this Court construed the phrase "elected in the same manner' under
Section 8 of the same Article XIX of the Montana Constitution f

There the Court stated:

"We hold that the phrase 'elected in the same manner'
means exactly what it says.'

In this case, however, having so concluded the plain, literal

meaning of the phrase ''voting at the election", the majority

opinion then goes further in an apparent search for ambiguity in
the phrase '""voting at the election" by asking the question "But

voting on what?" The majority opinion recites:

"The constitutional language does not exactly answer
this. However, the substance of the language of the
entire provision indicates that it refers to voting

on approval or rejection of the proposed constitution,
and it is to that question that the quoted language

is directed. There is absolutely nothing to indicate
that the framers had in mind a multiple issue ballot g
wherein contingent alternative Lssues.would be sgbmltge
to the electors in addition to the primary question o
approval or rejection of the proposed constitution 0
jtself. The best that can be said for relators lSeC-
the quoted language is ambiguous when read in C:Tacin
tion with the entire constltutlonal_proylslgn Ehe g
to submission of the proposed constitution to

electors."

To say that the phrase

$ "
"electors voting at the election

i i i on what'' and thereby
does not answer the question of "voting

i isr i language,
n ambiguity, is to simply disregard the English guag
creates a & | o oy
f Montana and the recognition of the majority op -
the laws © >
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Page 15 of the opinion by stating:

"An 'elector' is a person possessing the legal quali-
fications that entitle him to vote. State ex. rel. |
Lang v. Furnish, 48 Mont. 28, 134 P. 297. The word ‘
voting' means the affirmative act of marking one's

ballot properly and depositing it in the ballot box

in conformity with the election laws. Goodell v.

Judith Basin County, 70 Mont. 222, 224 P I110; .
Maddox v. Board of State Canvassers, 116 Mont. 217, '
149 P. 7d II2. Thus "electors voting in the election'

within the meaning of Article XIX, Section 8 of the

Montana Constitution means those persons entitled to |
vote who cast a properly marked ballot which is counted

in the election. Electors casting blank ballots,
unintelligible ballots, fouled, void, or illegal *
10 ballots are not included as 'electors voting in the
election' because their ballots are not entitled to
11 be counted in the election." ;
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12 Therefore, the phrase ''electors voting at the election' means|
13 | simply, under Montana law, persons possessing the legal qualifica- J
: 14 | tions that entitle them to vote, who mark their ballot properly :
| 15 || and deposit them in the ballot box in confirmity with the electionf
16 | 1aws, just so long as they do not turn in a blank, unintelligible,
17 | fouled, void or illegal ballot. There is no election law in
18 || Montana that requires the person to vote on each and every issue
| 19 | or candidiate on the ballot. Applying this definition to this
20 | case, to determine whether the first issue on the ballot, being
21 || the proposed basic Constitution, was adopted under Article XIX,
Section 8, requires the Court to count the total number of elec-

tors who validly voted on one or more of the issues at the elec-

tion, and one-half (%) plus one (1) must have voted for Issue
Number 1 or it failed.
Since the question of ''voting on what?" is, in effect,

answered by the legal definitions of "elector' and 'voting"

s no reason Or right for the majority opinion to come up

ans

there 1

i i lection"
with the conclusion that the phrase ''voting at the elec

sting on approval or rejection of the proposed

TBVRIRERBRN

‘"
really means 'V poss
Jhen the majority opinion does this, it, in fact,

e S——

Constituti on''. |
] i i i A the only |
amends the Cons i i s 3§ icial interpretation, an )
titution bv udici d
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Federal law, this Court cannot change by interpretation the words

- of State ex.

A 2 R e) B ‘
ot wertoticucion 1s Che 1

the approval of the p

ture, with eople 6f Montana, under Article

XIX, Section 9 of the Montana Constitution. The Court should be

reminded that the original authority for the framing of a Consti-
tution by the State of Montana was an authority granted by Con-
gress of the United States under authority of the United States
Constitution. The existing Constitution was so approved. Revi-
sions, alterations and amendments were required to be made by a
majority of electors voting at the election. Montana has no

authority to revise or alter its Constitution other than as was

approved by Congress of the United States. Therefore, under

used in the Constitution adopted in 1889. Further, the majority
opinion's inconsistency of claiming an ambiguity exists, in the
phrase in question, on Page 10, and then coming back on Page 15,

and clearly recognizing that the words used in the phrase have a

clear, definite and unambiguous meaning, should not be allowed

to stand on such an important decision such as this one. It is
respectfully submitted that the justices who participated in the
majority opinion will want to reconsider their holdings in that

opinion wherein the opinion is based on inconsistent premises,

|

and wherein, as a result, the Court usurps the power of the

legislature and the people of Montana, to amend their Constitu-

tion.

It is further pointed out to this Court, that to conclude
that "voting at the election' means ''voting on approval or rejec-
tion of the proposed Constitution', is to add and imply language
not in the Constitution. This Court has recently, in the case

rel. Kvaalen v, Graybill, St. Rept. 29, Page 333,

g c i ; that the language of
496 P. 24 1127, 1134, refused to imply tha

: ’ S itution ga e the
n 8 ()f Artit le )\Ix ot the Montana Const v

|

|

and I

titutional convention the power to educate the voters 1
cons




e o R TPty

T
o

: j
3
4
5
6
n
8
9

Y = WY = S =
2 8 5 & B B & 3

18

g2 B B3R RBRE

g 2

imply language that didn't exist in the Kvaalen case are the same

justices who now have determined to imply language from Section 8

that does not exist. Perhaps the majority will want to reconsider

this inconsistency.

2, THE MAJORITY OPINION IS IN CONFLICT WITH A CONTROLLING
DECISION, FORTY-SECOND LEGISLATIVE ASSEMBLY V., LENNON, 156 MONT,

416, 427, 481 P. 2d 330, TO WHICH THE ATTENTION OF THE COURT WAS
NOT DIRECTED.

(a) Multiple Issues

On Page 10 of the opinion, the majority founds its conclu-
sions that ''voting at the election" does not mean what it says,
by stating:

"There is absolutely nothing to indicate that the
framers had in mind a multiple issue ballot wherein
contingent alternative issues would be submitted to
the electors in addition to the primary question of
approval or rejection of the proposed Constitution

itself."
On February 22, 1971, the same three justices who signed the
majority opinion in this case, signed the opinion in the Forty-

Second Legislative Assembly of the State of Montana, and Frank

Murray, Secretary of State of the State of Montana v. Joseph L.

Lennon, Clerk and Recorder of Cascade County, Montana, 156 Mont. !

416, 481 P. 2d 330, 338. The Lennon case was a declaratory judg-
ment action brought by the legislature and the Secretary of State
seeking determination of certain legal rights concerning the
calling, election of delegates, and implementation of the consti-
tutional convention, which convention went on to submit the ballot
at the election on June 6, 1972, all of which is the subject of
this case. In determining some of the questions raised in the
Lennon case, this Court was required to thoroughly analyze Article
XIX, Section 8, of the Montana Constitution, which same Section 8

is in issue in this case. At the conclusion of the Lennon
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"A further observation, albeit unsolic
since the referendum uses the language 'revige alter
Oor amend the constitution' it must have been céntem- :
plated that the work of the convention might be partial
Or total and that the indivi
mitted to the people, Therefore,
separately submitted. "

ited, is that

Thus, in the Lennon case, this Court found that the framers

of the language of Article XIX, Section 8 of the Montana Constitu-

* " . . -
tion, revisions, alteratlons, Oor amendments to the Constitution"

contemplated that a constitutional convention could submit to the

electors an issue-by-issue ballot to vote on concerning whatever

revisions, alterations, or amendments to the Constitution were

being proposed. The framers did not idly use the plural of the

words. Obviously, the constitutional convention took the Supreme

Court at its word, and it did submit a multiple issue ballot to
the electors on June 6, 1972. The fact that three of the issues
were contingent upon the passage of the first issue does not alter

the fact that the multiple issues could be and were submitted to

the electors. The same result must follow even if the Constitu-

tion was submitted item by item, or article by article, whether
any one item or article was contingent upon any other item or
article. /
For the majority opinion, in this case, to now take a posi- !
tion completely opposite from the Lennon decision, to the effect
that the framers of the Constitution did not contemplate a multiple
issue ballot, would do great harm to the rule of law of stare
decisis, not to mention the public confidence in the Courts.

Perhaps the current majority of this Court simply forgot the

Lennon decision and what it stated therein, as this decision was
nno

1 1 briefs filed herein. However, it is submitted that, in
ega

l
f
l
t brought to the attention of the Court by any of the twenty I
no

idering the Lennon decision, the majority of this Court will l
consi — ’

ish to reconsider its position as stated on Page 10 of the
wis o
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about the phrase in Section 8 concerning the approval "by a majo-
rity of the electors voting at the election'", this Court would
have no right or power to interpret the phrase, and give it any
other meaning than what it literally says, thereby leaving as the
sole issue for the Court to determine the issue of whether one-
half (%) plus one (1) of the electors who voted at the election,
voted for Issue Number 1.

(b) Extraordinary majority

Referring again to this Court's holding in the Lennon case, '
that the framers of the Constitution contemplated multiple issue |
ballots, there can be no doubt that the framers also contemplated
that when multiple issues were submitted to the electors, in fact,
passage of each issue might require an extraordinary majority. '

This will occur because invariably, some of the electors will not

vote on all of the issues, for various reasons, and, therefore, [
even though a majority of those voting on a specific issue might I
vote for the specific issue, it would not carry unless it was l

approved by a majority of those electors who voted at the election

by casting a valid ballot. The effect of an extraordinary majo-

rity opinion at Page 12, that electors who abstain from voting on

one of the issues, tend to help defeat the issue. However, the
policy of adopting the extraordinary majority on multiple issue
elections by the use of the language, ''voting at the election"
when altering, revising or amending our Constitution was the
policy of the people of Montana when they adopted the Constitution

in 1889. Whether this was a good or bad policy is not now the

|

issue before the Court.

In this same regard, this Court's holding in the Lennon case
is consistent with the policy and philosophy of government, as
recited by this Court on Pages 13-14 of the opinion, in quoting

from the case of Tinkel V. Griffin, 26 Mont. 426, 68 P. 859.




That policy is simply that extraordinary majority réqﬁi:é&éﬁégCifygiwf

1.
2 | given support by the Courts when the language of the Constitution
38 |l clearly indicates such a purpose. Here, since the Lennon case, i
4 I| the Court has concluded that the Constitution contemplated multnﬂel
5 || issue elections, and since the phrase ''electors voting at the ;
6 || election'" has clear and definite meaning under Montana law, such
7 | purpose is beyond cavil. Therefore, in order for this Court to
8 || determine whether the first issue on the ballot was approved, it j
9 || must determine the count of the total number of electors who valid'
10 | 1y voted on one or more of the issues at the election, and then, ’
11 | by simple mathematics, compute one-half (%) plus one (1) of that |
12 |l total, and if the total of those who voted for Issue No. 1 is not
13 | more than that figure, Issue No. 1 must fail. Under the figures
14 || of the State Canvass Board, certified to by the Secretary of State,
15 | Issue No. 1 failed by 2,386 votes. (237,600 divided by 2 =
16 || 118,800 + 1 = 118,801. 118,801 - 116,415 = 2,386).
17 In summary, after reviewing the unanimous decision of this
18 || Court in the Lennon case, decided only one year ago, it is submit-
19| ted that the participants in the majority opinions in this case
20 | should consider changing their position, stated on Page 14 of the
21 || opinion, that '"We are simply not satisfied that the framers of
22 | our Constitution intended to require more than a simple majority
23 || vote on approval of the proposed Constitution'. As the framers
24 | of the Constitution contemplated multiple issue ballots, when
25 || they used the language ''revisions, alterations, and amendments",
26 | and as the framers of the Constitution used the language, ''elec-
27 | tors voting at the election' as the criteria for adoption of each
28 | revision, alteration or amendment, which language is unambiguous
29 | under the Montana law, this Court should be satisfied that the

; 80 | framers of our Constitution intended the approval of each issue,

i 81 | no matter what, must be tested by the number of electors who
82 | voted a valid ballot at the election.

|




© 00 -2 O o> o (VR -]

10

12
13
14
15
16
17

19

B 2 3383 BKRRBRRES

ELECTORS OF MONTANA WERE LEAD TO BELIEVE THAT ''WOTING AT THE
ELECTION" MEANT WHAT IT LITERALLY SAYS.

The majority opinion makes no mention of, so it apparently
has overlooked, the various representations made to the electors
that an issue would fail, including the first issue of voting for
or against the proposed Constitution, unless the issue received a

majority vote of all those voting at the election. First of all,

the Montana Legislature enacted Section 17, Chapter 296 of the

Session Laws of 1971, which is a public law, and published for all

to read, whereby Subsection (9) reads:

"If a majority of the electors voting at the special
election shall vote for the proposals of the convention
the governor shall by his proclamation declare the

propoﬁals'to have been adopted by the people of Mon-
tana.

Next, the electors were faced with the explanation contained
in the supplement, entitled ''The Proposed 1972 Constitution for
the State of Montana' published in all newspapers throughout the

State of Montana, a copy of which was attached to Affidavit of

R. W, Harris. On Page 10, the authors, four of whom were dele-

gates to the constitutional convention, stated:

"There is also a special consideration peculiar to
the Montana situation. Article XIX, Section 8 of
the 1889 Constitution requires that any item the
convention submits to the people can be adopted
only by a majority of the electors voting at the
election. We know that as they go down the ballot
voters fail to vote in increasing numbers on each
subsequent item. Consequently., the likelihood of
a proposition failing for the lack of a majority
of those voting in the election increases with the
addition of each item on the ballot." (emphasis
supplied)

ing words, directed to the voter:

"If the proposed Constitution fails, your vote on
the other measures--the make-up of'the legislature,
gambling, and the death penqlgy-7w111 not count
because theyv automatically fail if the proposed

The supplement closed with paragraphs containing the follow- /
Constitution is rejected. Second, your vote on ’
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1s dec by a ;ﬁjbfiﬁ}iofvfﬁéée voting in the
election., If you fail to vote on any item, yo

U
will aid in 1ts defeat.” (emphasis suppIIe35

The constitutional convention delegates will probably try to
disown this newspaper representation, but they offered no proof

that they did anything to alter or correct the representation,

prior to the election. Either they agreed with the interpreta-

tion or they participated in the misrepresentation by remaining
silent.

I1f there is any doubt by this Court that the members of the
constitutional convention understood that 'electors voting at the
‘election'" meant what it said, the Court should direct its atten-

tion to the comparable section in the new Constitution, Article

XIV, Section 7, which reads:

"The convention shall meet after the election of the
delegates and prepare such revisions, alterations, or
amendments to the constitution as may be demeed neces-
sary. They shall be submitted to the qualified electors
for ratification or rejection as a whole or in separate
articles or amendments as determined by the convention
at an election appointed by the convention for the pur-
pose not less than two months after adjournment. Unless
so submitted and approved by a majoritv of the electors

voting thereon, no such revision, alteration, or amend-
ment shall take effect."

Thus, we see the convention determined to change the language of

"electors voting at the election', as appears in the old Constitu-
tion, to "electors voting thereon', so that there is no longer any

need of determining how many electors voted on the particular

issues.

Finally, the electors of the state were presented with an
official ballot. In explaining to the elector how the election
would work, the constitutional convention authors placed the
following imstruction on the center of the ballot, and outlined
it in black:

; i i include a bicameral
Wrhe proposed Constitution will include
(two houses ) legislature unless a majority of those

voting in this election vote f?r a unicameral (one
house) legislature in Issue 2. J

-10-
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in Section 8 "majority of the electors voting at the
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it the phr

election"
meant that each issue on the ballot could be enacted only if it

received the affirmative vote for by a majority of those who cast |

a valid ballot at the election. It is submitted that the majority

of the Court, after looking over these omitted facts and issues
b

should agree with these interpretations. However, if the majority |

of the Court determines to follow its current opinion of the lan-
guage used, then at least the Court should grant relief to all the
electors who labored under the representations made to them by
the State Legislature and the constitutional convention, and upon
which they relied in not voting on some of the issues. This
relief should be that the Court declare this election to be void,
and direct a new election with proper representations made to the

electors as to what effect each vote or non-vote on each issue

will have. Justice to the people of Montana demands no less!

4, THE COURT HAS OVERLOOKED THE FACT THAT THE LANGUAGE IN
SECTION 8 AND 9 OF ARTICLE XIX, ON THE THREE DIFFERENT ELECTION
PROCEEDINGS MUST REFER TO THE CRITERIA FOR ADOPTION, THEREBY
EVIDENCING THE INTENT OF THE FRAMERS.

The majority opinion, on Pages 10-11, after erroneously con-
cluding that the phrase 'electors voting at the election' was
ambiguous, went on to suggest that the language used by the
framers in the three different elections contemplated in Sections
8 and 9 of Article XIX is no evidence of any differing intent by
the framers of those Sections as to the criteria for adoption or
passage of the issues to be determined in the three elections.
The three elections and the language used are as follows:

Section &. In a call for a convention, the call is adopted

"If a majority of those voting on the ﬂuestion shall
declare in favor of such constitution.

Section 8 As a result of a constitutional convention,

-11-
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proposing revisions, alterations, or amendments, "unless
so submitted and approved by a majority of the electors
voting at the election, no such revision, alteration or
amendment shall take effect."

Section 9. Concerning constitutional amendments sub-

mitted to the electors, ''and such as are approved by

a majority of those voting thereon shall become part 4
of the constitution."

Now, if the language ''voting on the question' and "voting at
the election' and ''voting thereon' is not evidence of the intent

lof the framers as to the type of majority needed to adopt or

© 00 -3 S G & 0O b -

approve a proposal, what language would the majority ever look to ’
10 ||to determine the intent of the framers? These language differencesf
11 jlare more than the result of '"inherent constitutional differences ini
12 lthe elections themselves, which, in turn, requires different lan-

13 &uage", as concluded by the majority opinion on Page 11.

14 To begin with, in calling a constitutional convention, Sec-

15 || tion 8 recites that:

16 "The legislative assembly may at any time, by a vote
of two-thirds of the members elected to each house, ;
submit to the electors of the state the question
whether there shall be a convention to revise, alter,
or amend this constitution."

The majority opinion suggests that this call is normally held at
a general election, and, thus, the phrase requiring a "majority
of those voting on the question' was employed only to distinguish
the constitutional referendum question from other general election
issues. (See Page 11 of opinion) However, since the call may be
submitted "at any time' and not just at a general election, how
could one conclude that the language ''voting on the question' was
used only to distinguish between the call issue and ''general elec-
tion issues'? Isn't it more reasonable to conclude that the lan-
guage was used to give direction as to what percentage of electors

must vote for the call, in order to determine if the call passed?

{
i
H
i

Secondly, the majority opinion recites, at Page 11, the

following:

B 2 2B RBXBRRRBRRBRREBGE &S

"The language of Section 8, that we must construe--- J
'a majority of the electors voting at the election

12~
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2 a constitutional convention and there is no need to |
differentiate between approval or rejection of a {
3 proposed constitution at such separate election and |
issues at some other election held at the same time." |
4 E
Of course, this statement omits the fact that Section 8 i
5 | 2
reads: i .
8 o
"Said convention shall meet within three months after =2
7 such election and prepare such revisions, alterationms, | .
or amendments to the constitution as may be deemed
8 necessary...and unless so submitted and approved by a |
majority of the electors voting at the election, no | “
9 such revision, alteration or amendment shall take | s
28 effect." (emphasis supplied) | ot
| -
11 | Thus, from the language "revisions, alteratioms or amendments" |
12} it is clear, as this Court previously concluded in the Lennon |
13 | case, that multiple issues were contemplated at the special elec- ’
14 | tion by the framers of Section 8. Therefore, there is a "need to .
15 | differentiate between" the various issues. This is the very ‘n
16 § reason the language "approved by a majority of the electors votingf
i
17§ at the election" becomes important in determining which issues arel
18 approved and which are not. ,
19 In summary, the premises upon which the majority opinion
20 | attempted to determine that the differences in the language used
g 21 | in the three elections was no evidence of a differing intent on -
g  the part of the framers, but only the result of differences in
23| the elections themselves, simply do not stand the test under any =

sound logic or reasoning. The differences in the language used
the three elections can only indicate 2 differing intent on
4 . of the framers when it came to the approval or adoption

*!'-*”‘v mw .jous issues involved in the three different elections.
;’;5 :

the majority opinion overlooked. |
THE MAJORITY OPINION HAS OVERLOOKED THE FACT THAT IF THE |
S50 ALLO- THE MEMBERS OF THE STATE BOARD OF CANVASSERS TO |
| ﬁm B EARVASS. BY MERE AFFIDAVIT, THAT THIS COURT DOES
HAVE THE INFORMATION BEFORE IT TO MAKE A VALID DETERMINATION |
;is'!ﬂﬂ TOTAL NUMBER OF ELECTORS VOTING AT THE ELECTION.

=
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"Accordingly, the figure of 237,600 labeled 'total
number of electors voting at the election' on the
Secretary of State's Certificate is demonstrably
incorrect, and the disputable statutory presumption
of correctness of such figure (Section 93-1301-7)15))
must yield to the facts."

The majority opinion arrived at this conclusion from reading
the affidavits of the State Canvassing Board and the Secretary of
State all of which claimed that "the phrase 'total number of ;
electors voting' as used in the canvass and certificate, refers f
to the total number of electors appearing at the polls and receiv-!
ing ballots, plus the number of electors receiving and returning }
absentee ballots.'" All the affidavits give the Court no clue as i
to how the State Canvassing Board claims to have come by this !
wisdom, it can only be surmised that the affidavits were based on ’
assumptions that the County Canvassing Boards arrived at their !
figures of "Number of Electors Voting'' as appears on the County j
forms, from directions given to them in the letter from the
Secretary of State dated Jume 2, 1972. 1In that letter, the
Secretary of State requests that the County canvassers arrive at
the figure of '"Number of Electors Voting' by entering 'The total

number of votes cast taken from your poll book'". The majority

opinion has overlooked the fact that a poll book is not a mere

registration book. A poll book is defined in Section 23-3610,

R.C.M., 1947, as follows:

"Eac inct shall keep a list of persons voting
and 2h:r:§ne of each person who votes shall be entered
in it and numbered in the order of voting. This list

is known as the poll book."
As the majority opinion recognized, on Page 15 of the

opinion:
: "The 'voting' means the affirmative act of marking
‘ UDtgloroprogerly and depositing it in the ballot
onformity with the election laws.

one's ba

box in ¢ }

Thus, by definition, the poll book carries only the list of
’




eas 4 feels that it can make a determination of the correct

properly and depositing it in the ballot box in conformity with

the election laws. In effect, the poll book carries only a net

figure, and not a gross figure, as concluded by the affidavits

of the State Canvassing Board. Thus, the majority opinion has

overlooked, and the Court should conclude that the affidavits
are wrong and unsupported, and the Court should conclude that
the County Canvassers' figures of '"Number of Electors Voting' are

correct. 237,600 electors properly voted at the election, and

In
support of this, the affidavits of the County Clerk and Recorder l

this Court has received no valid evidence to the contrary.

of Gallatin and Big Horn Counties, have been filed in this matter,
copies of which are attached as Exhibits "A'" and "B" to this
Petition. The Court will note that in both instances, these
County Clerk and Recorders did just what the law requires, and

submitted a poll book net figure of 11,658, in the case of Galla-

tin County, and 2,717 in the case of Big Horn County, as the
"Number of Electors Voting'.

In summary, the Secretary of State's Certificate is demon-
strably correct, and this Court must presume it to remain correct,
unless and until facts were presented to the Court showing other-
wise. 237,600 electors did cast a valid ballot at the election.
(b) The majority opinion concludes on Page 16 of the opinion

on the total number of electors voting at the election, by
t the printed report of the official canvass, county by

at th

o thus avoiding the necessity of a recount or recanvass of

election of June 2, 1972. The majority opinion holds:

elect

. £ electors who cast

T he total number o 1

ztilzioL:::ttwere countedhgn tge igs:;p§§§§;2ézgthe
o vote, this shou t
e %.rSS;:rcg;ailecto;s voting in the election.

total n

en reasons that at least 230,298 electors

x

The majority opinion th




4 Sl |
i I

© 1. The majority finally reasons that another 290 more

electors cast valid ballots because it finds that in 18 of the 56

counties, the gambling issue, Issue No. 3, received that many more

valid votes that did the first issue. However, the majority opin-

ion has overlooked the fundamental rules of mathematics in arriv-

ing at its conclusion that only 230,588 electors voted at the

election.

© 00 3 B O & o

Some elementary examples prepared by prominent statisticians
should serve to point out to the majority its errors in mathe-
11 || matics.

Let us consider the following hypothetical example:

Suppose there are only two counties, A and B, and the elec-

14 | tion returns are reported as below:

15
| : 16 || County Constitution Legislature Gambling Death Penalty
if 17 A 2 0 0 0
18 B 1 . dl 2 L
19
: 20 Using the procedure on which the majority opinion's decision
_ﬂ 21 | was based, it is determined that there were four (4) electors
tf 22 | voting; two (2) in County A, because the constitutional issue
;: ‘ 23 | received the highest total vote, and two (2) in County B, because
'3 i 24 | the gambling vote exceeded the constitutional vote by one (1).
E | 2%
‘ i 26 In County A the facts are evident: There were two (?)' i
i 27 | electors voting. But, in County B there are several possibilities
b 28 | 1isted below allowing for at least two (2) and as many as five (5)
29 | electors voting. '
: _i (In the following chart, X denotes a vote, and 0 denotes an
<-hii’ omission to vote 07 the issue.)
An‘!‘ 1

-16-
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Voter Number Constitution Legislature Gambling Death Penalt
1 X X X X
2" bl il U X .
TOTALS 1 1 2 1
POSSIBILITY 2
Voter Number Constitution Legislature Gambling Death Penalty
i ¢ X X - X 0
2 0 0 X 0
2 !l . 28 i
TOTALS 1 1 2 1
i
J
POSSIBILITY 3 l
Voter Number Constitution Legislature Gambling Death Penal:yl’
1 X 0 X 0
2 0 X 0 0
3 0 0 X 0
4 0 i t £ 3
TOTALS 1 . 2 1
POSSIBILITY &4
Voter Number Constitution Legislature Gambling Death Penalty
3373 1 X 0 0 0
3 0 X 0 0
: 0 0 X 0
“ 5 0 X 0
5 i - o -
1 : $ !
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10
g

12
13
14 |

D F XXX 2)
00Xo0

4) 0 XXX 5)
X0X0

H 00X X 8)
XXXO0

XX X0 3)
00XKX

X0X0 6)
0 X XX

00XO0
XX X X

ility 1 with only two (2) electors voting. The?e
are four (4) possible voting patterns.

X0XX
0XXo0

0 X X0
X0XX

NOTE: 5, 6, 7 and 8 are identical to 4, 3, 2 and 1 respectively

in voting pattern. Therefore, we count only four (4) voting

patterns.

When there are three (3) electors, as in Possibility 2, it

is possible to find ten (10) voting patterns.

2)

5)

8)

XX00 3) % 0X0
%X 0XXO0
00XX 000X
X0X 8) 0XX9
X 00X0

0X 00 X00X
2 9) 0X00
X X X X 0XX
00X 00XO0
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1
2
3
4
5 00X0
6
1
8
9

0X00

000X
4) X000
0XX0,
10 00XO0
1 000X
12
13
14
15
16

B

ctors

e majority opinio

Big Horn
N 6 more ¢
81 | (again,
88 | failure

s SR

electors VOted fo

Jec Tt TS

an X cet

to Vote on th

rntal of

L4

, reported palloting in Big H

voting at the election,

es a vote om the

persons

n's method.

e issue;

possible to find five (5) voting patterns

)y X0X 0

2) 00X0

XX00

00XO0

000X

5) X000
0X 00
00X0
00XX

voted for jssue three

who voted in

issue,

\5) the

>

the first :JlLIm

a h:.'po th

3) 00X0
0X00
00XO0
X00xXx

And wh
en there are five (5) electors, as in Possibility 4

then, of course, there is only one (1) voting pattern

in
only four (4) of the twenty possible voting patterns. In

on a premise which, at best, has only a twenty per cent (20%)

tics practiced in the majority opimion is based on the

s certified to as correct by the State Board of Canvasser
s

f

orn County and arrives at & number |

|

which is in agreement with
From the Canvass recuras 2.620

r or against issue one (1) and another

gambling issue.

and an 0 denotes &

contains & hypo-

etical pattern.)

other words, the majority opinion has chosen to base its decisio
o

When there
Wh h are four (4) electors, as in Possibili 3. Ry g
; €y 3, ir i

Thu
s, in this simple example the majority opinion's method of

d
etermining the number of electors voting would have been correct

gh.nee of accuracy. Does the majority consider that good enough ¢
%E%;?" electors and citizens of Montana’ ’

l'

A second example pointing up the inaccuracy of the attempted i



3 X0Xo0 Zy 00KX0 3)003&0'_
4 0X00 XX00 0X00

5 00X0 00X0 00X0

6 000X 000X X 00X

7

8 4) X000 5. X000

9 0XXO0 0LX 050

10 00Xo0 00X0

1 000X 00XX

12 And when there are five. (5) electors, as in Possibility &4,

13 then, of course, there is only one (1) voting pattern.

14 Thus, in this simple example the majority opinion's method of
15 determining the number of electors voting would have been correct
16 in only four (4) of the twenty possible voting patterns. In

17 other words, the majority opinion has chosen to base its decision
18

on a premise which, at best, has only a twenty per cent (20%)

19 | chance of accuracy. Does the majority consider that good enough

20 || for the electors and citizens of Montana? ’
21 A second example pointing up the inaccuracy of the attemptedf

mathematics practiced in the majority opinion is based on the

figures certified to as correct by the State Board of Canvassers

for Big Horn County.

|
|

the reported balloting in Big Horn County and arrives at a number

of electors voting at the election, which is in agreement with

22

23

24

25 The following table presents a possible voting pattern for
26

27

58 From the Canvass returns 2,620

the majority opinion's method.
or against issue one (1) and another

!’ Big Horn electors voted for

-':5 more elec'ors voted for issue three (3), the gambling issue.

an X deunotes a vote on the issue, and an 0 denotes a

issue; mn contains a hypo-
lure to vote on the 1ssue; the first colu

s who voted in a hypothetical pattern.)

ytical total of person
- —19-




2
3
-
5
6
(
8
9

10
11

R BRRBRBRS G

| FIGURES 2,620 2,486 2,626 2,562

There is a number of other possible voting patterns which
could result in the same number of electors voting (2,626).

However, it is also possible to find a large number of voting
patterns which_result in other totals of electors voting. The
table below gives one of the possible voting patterns which would
provide for the number of electors voting to be that number
(2,717) reported by the County Clerk in Big Horn County, which

pattern is also consistent with the total votes cast on the four

issues, as certified to bv the Secretary o: State.

Cumulative
Possible Total of
Voting : Death Electors
Pattern Constitution Legislature Gambling Penalty Voting
2,486 X X X 5 2,486
76 0 0 X X 2,562 |
43 X 0 X 0 2,605 |
91 B 0 0 0 2,696
2,486 2,626 2,562

3 5 die pbssible that using the premises it did,

apinion might be correct in concluding from

gg Heport that only 2,626 electors voted in Big

-20~-




7. However, there is a large number of other voting

2 pattern possibilities which are just as likely to have been the \

8 | correct total number of electors voting, including the total of \

41 2 717, as certified to by the Clerk and Recorder of Big Horn %

5| County. Are not the electors and citizens of Montana entitled to !

6 | more than a mere chance guess by the Supreme Court as to what was ;

Tl the ecorrect total number of electors who voted? i

8 One final example. ’

9 The following table presents one possible voting pattern

10 | which would correspond with the total number of electors voting ’

11 | as reported by the Secretary of State.

12 (Again, an X denotes a vote on the particular issue, and an

13 || 0 denotes a failure of the elector to vote on that issue.) l

14 Cumulative
Possible Total of

15 Voting Death Electors

E Pattern Constitution Legislature Gambling Penalty Voting

17 | 217,684 X X X X 217,684

18 7,072 0 0 X X 224,756

19 3,139 X 0 X 0 227,895

20 9,475 X 0 0 0 237,370

21 230 0 0 X 0 237,600

22 | TOTAL ELECTORS
VOTING ON PAR-

28 | TICULAR ISSUE

IN ACCORD WITH

230,298 217,684 228,125 224,756

Th we see that under this one and hundreds of thousands of
us,

tors of Montana could have voted
atterns, the elec s
other voting P

ond with the figures arrived at
f which would corresp
29 | the totals ©

St. ~ ) Yy dy o]
n 3 112 B()&t’d. IS tllls (»OUIC real]. rea =

i ? And
hat t! elec tors of Montana voted differently nd,
ghat the ;

81 || conclude

3 !i~'1f so, how dilggerencly’ ]
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ar

the electors of Montana voted at the election ig noth

ing more
and the Probability of the guess being correct ig
exceedingly poor,

than a guess,

Only a recount and recanvass of the votes will

3

4

5

6 | ®ver really show how the electors of Montana did vote. If the
7

8

9

majority opinion belives that the Affidavits, devoid of facts as

they may be, still create a question of fact to be determined,

then this Court must order a recount, as requested by the dig-

10 | senting justices.

11 IN CONCLUSION, it should be quite clear, from a study of this

12 | Petition for Rehearing, that the authors of the majority opinion

13 | in this case have overlooked a controlling decision and numerous
14 | facts and issues which make untenable the current majority holding
15 | that "approval by a majority of electors voting at the election"
16 || doesn't mean what it says. Rather, the participants in the majo-
17| rity opinion should, in good faith to the rules of law, determine

18 | that Issue No. One (1) can be deemed approved only if the number

19 || of electors who voted for Issue No. One (1) exceeds by one or

more votes the total number of electors who cast valid ballots

at the election.
The Secretary of State certified that the State Board of
ermined that 237,600 electors voted at the election.

e Court to make its determination

This should be sufficient for th

However, if the Court feels

20
21
22
23 || Canvassers det
24
25 |

ed.
gha issue was not approv
e f the validity of the total of 237,600, then

he:‘ is a question o

et forth in the dissenting opinion, order a
as s

= hould,
> Court s

ce and
ty precincts to determine exactly, on
e County

th . »”
.ot r of electors who voted. Certainly, e
e

iala the tocal numb : ust be corrected.
ok : rroneous mathematics m
{ v n s €

opiniur

\ajority
B or o

= ’ ) eter-

(eaﬁ()ll a malotlty Of thls (./Ourt ShoUld d

t € | | j i ctors
to ll() a 1t (e} : of

ld that 4 pproval bV a ma or y f ele

1 (e] (:()][tinu J

ne
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the election" does not mean what it says, then, at

& least, the majority of the Court should order the election to be
3 | declared void for the reason of the misrepresentations made to the
4 | electors of Montana by the members of both the Legislature and
5 || constitutional convention that electors did not have to vote
6 | against Issue Number One (1) in order to help to defeat it.
7 The Constitution of Montana is the fundamental document of '
|
8 | goverment for the people of this state. It is the heart of our
9 || free society. Under the laws of Montana, as they now exist, and
10 | the facts before this Court, the members of this Court cannot
11 | allow the current majority opinion to stand in its current form
12 | and direction.
13 The three justices comprising the majority opinion, may find
14 || it difficult to think of changing their minds, by allowing a
15 || rehearing, and subsequent change in the contents of the decision
16 || of this Court. However, it is this Court's sworn dutyv to uphold
17| the law. Its goal is to seek truth and justice, under the law.
18 || Until each justice is sure that he has found truth and justice in
19 | this case, he should be willing and able to change his mind. A
20 | matter that may not have been called to the attention of this
21 | Court is that a newspaper reporter for the Great Falls Tribune,
5
22 || reported on the front page of the issue of July 18, 1972, the day |
23l after oral argument in this case, that it was the consensus of thel
24 | 1awyer delegates to the constitutional convention that the Court |
25 | would vote on this issue along political lines, and he lined up ,
: 1 £
26 | this Court just the way the opinions came out. Regardless o
its determination solely
STlERds publicicy, this Court must base & !
: jority opinion
he correct law. with the errors in the majority P !
ji§ Wpan: the 1d grant a rehear-
in. this Court now shou g
29 | clearly pointed out herein, |
j its opinion. {
80 || ing and amend 1t b his Petition for Rehear-"
' ‘his Court should grant t
- a In summary, ¢ 1
;‘. ing because:




|| this Court has no éﬁthbriéy to amend the Montana Cé?s‘t:”"i-~.,.-,v

interpretation because, in fact, this Court's interpretation of
the phrase 'voting at the election'" disregards the unambiguous,
plain meaning of the words in the Constitution. '"Electors voting
at the election' means, under previously recognized definitions
of this Court, ''persons possessing the legal qualifications that
entitle them to vote, who mark their ballot properly and deposit
it in the ballot box in conformity with the election laws'. The

Court should uphold the literal meaning of this phrase, and not

now change its meaning by interpreting it to mean ''electors voting,

12 | on the Constitution'.

13 (2) The majority opinion of this Court is in conflict with a

14 | prior controlling decision of this Court, Forty-Second Legislative

15 || Assembly v. Lennon, wherein this same Court found that the framers

16 | of the Constitution contemplated multiple issue ballots. Having ’
17 || contemplated multiple issue ballots, the framers and the people

who voted to adopt the 1889 Constitution made it clear that before

any revisions, or alterations of that Constitution could be

adopted, each issue must receive a positive vote by a majority of

the electors who voted at the election. Since the constitutional

issue did not receive such a vote at the June 6th election, the

issue was not adopted under Montana law.

(3) The majority of the Court has overlooked the fact that if

the constitutional issue is not to be judged by the number of

e a valid ballot at the election, then the elec-

electors who vot h t :
i sented to them, not only
' had the facts misrepre
tors of Montanad
ature of Montand, but b

newspaper supplement,

y the constitutional conven-

BN RRBRENSDS

and the very

by the Legisl
ion ﬁill B way of statutes,

11 of this misrepresentation, the

{ ! a
B ored  UndeT

i i ShOUld
t ané

i r election to
i to be void, and direct anothe
lection
re the €
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only way the cit

2 el L

férity’-

inion has overlooked the facts that the
language in Sections 8 and 9 of Article XIX of the Montana Consti-

tution, on the three different election proceedings stated therein,

i

is further evidence to show that the framers intended the adoption’
of any revisions, alterations or amendments to be governed by the
criteria of the number of electors who voted a valid ballot at

the election. The language was not the result of "inherent con- ’

stitutional differences in the elections themselves, which, in

turn, requires different language."

(5) The majority opinion has overlooked the fact that if the

Court is to allow the members of the State Board of Canvassers,

being the Governor, the Secretary of State, and the Treasurer, to
impeach the truth of their own canvass, by the insufficient
affidavits they presented, the Court then does not have the facts
before it to make a valid determination of how many electors voted|
at the election. It is demonstrated that the mathematics attemp-
ted by the Court to arrive at the figure of 230,588 is in reality
a mere chance guess, and the chancesof the guess being correct
are exceedingly poor. Further, however, mathematically the figure
of 237,600 could be the correct total, as demonstrated on Page 21
of this Petition. Thus, if the Court is to now believe that the

State Board of Canvassers did not correctly perform their duties ’

| the first time they purportedly canvassed the votes, then the ’

izens and electors of Montana are to ever really

i i e Court to
: o I t the elect o 1s (0D th
{ ‘A : 2 v_ a 9 elec tors a ion f

ount and recanvass down through the County precincts.
. recou

Montanans know whether the proposed Constitution

' as not approved by the electors voting at the
was 'r w

s e 6, 1972. '
e Respectfully submitted,

NASH & SEDIVY, P.Cﬁ
MOREOW, P 1R Sty B ¥ 05y
/2 o o il I o e\
Bgéggnevs o} Stanley\l.
208 East Main Stree5715
Bozeman, Montana
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- .‘,‘;'v.:‘ - .
Hardin Montana

HIBBS, SWEENEY, COLBERG & KOESSLER
P, 0. Box 1321

Billings, Montana

Attorneys for Intervenors Dave M,
Manning, Clyde Hawks, Carl M. Smith
Walter Hope, Jess J. Blankenship
and Herbert J. Klindt

<) e Y ,:/ 0. -
Wac F" ot 45
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-26-




this date in an envelope with postage prepaid addressed’ ¢o:

Joseph P. Monaghan
2218 Elm Street

Butte, Montana 59701

Marshall G. Candee
P01 "Bex 617
Libby, Montana 59923

A. W. Scribner
Power Block Bldg.

10 Helena, Montana 5960
11 Gerald J. Neely
2822 First Ave. North
12 Billings, Montana
13 Jerome T. Loendorf
Professional Building
14 Helena, Montana 59601
15 C. W. Leaphart, Jr.
Montana Club Building
16 Helena, Montana 59601
17 Diana S. Dowling
519 N. Rodney
18 Helena, Montana 59601
19 D. Patrick McKittrick
1713 - 10th Ave. South
20 Great Falls, Montana
21 Lawrence Eck
310 N. Higgins
22 Missoula, Montana 59801
Franklin S. Longan
23} Securities Building 1
24% Billings, Montana
| John Layne 3rd
2 1301 University A§3601 /
2% Helena, Montana /
27 Clayton R. Herron /

0. Box 783 |
gélena, Montana 59601

binson |
Donald C. Rglock i
Silber Bow 59701
Butte, Montana >

William F. Meisburger

house g2 7
Forsyth, Montana 59




Rehearing upon counsel of record by mailing a true copy thereof

this date in an envelope with postage prepaid addressed to:

Joseph P. Monagha
2218 Elm Stree% ’

Butte, Montana 59701

Marshall G. Candee
P, ‘0. Bex 617
Libby, Montana 59923

A. W. Scribner
Power Block Bldg.
Helena, Montana 5960

Gerald J. Neely
2822 First Ave. North
Billings, Montana

Jerome T. Loendorf
Professional Building
Helena, Montana 59601

C. W. Leaphart, Jr.
Montana Club Building
Helena, Montana 59601

Diana S. Dowling
519 N. Rodney
Helena, Montana 59601

D. Patrick McKittrick
1713 - 10€h Ave. South
Great Falls, Montana

Lawrencg Eck
10 N. Higgins
aissoula, Montana 59801

Franklin S. Longan
S:eurities Building
Billings, Montana
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Robert L. Woodahl
Attorney General
Helena, Montana 59601

Calvin A. Calton ‘
P. 0. Box 1178 l
Billings, Montana

Forrest H. Anderson ‘

Governor of the State of Montana
Helena, Montana

© 00 -3 & Ot i : N

Keller, Reynolds and Drake |
South Annex Power Block
10 Helena, Montana
11 | Dated this & 7 day of Sepregber , 1972.
12
13 MORROW, NASH & SEDIVY, P. C.
14 by 3'/?}rj»v\ i/
208 [E. Méip‘Street
15 Bozeman, Montana
Attorneys for Stanley C. Burger
16
17 '
18
19
20
21
22
| 23
24
25 i
26
27
28
29
an;
81

|
-i
|
|
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1
2
3
4
IN THE SUPREME COURT OF THE STATE OF MONTANA
5
6 THE sTaTE oF MONTANA, ex rel. ) No. 12309
WILLIAM F. CASHMORE, M.D., and )
7|l STANLEY C. BURGER, )
8 )
Relators, )
)
9 vs. ) AFFIDAVIT OF R. W. HARRIS
)
10 | FORREST H. ANDERSON, as Governor )
is of the State of Montana, )
)
Respondent. )
12
* % % *x %
13| STATE OF MONTANA )
s Ssk
14l county of Yellowstone )
15 R. W. HARRIS, of lawful age, being first duly sworn, on
16 | cath deposes and says:
17 He is now, and during the year 1972 he was, the Circulation
18 !maqer of The Billings Gazette, a newspaper of general circulation,
19 printed and published at Billings, Yellowstone County, Montana.
20 On and before May 21, 1972, The Billings Gazette, for
compensation, printed the supplement which is entitled "The Proposed

22111972 Constitution for the State of Montana", a true and correct

which are regularly published in Montana, to-wit: Bozeman

.iiila Tribune-Examiner, Dillon, Montana; Great Falls
Great Falls, Montana; Daily Ravalli Republican, Hamilton,
i it cdy p ‘i

'-ﬂiwm. Daily News, Havre, Montana; Helena Independent



i | Record, Helena, Montana;

| Kalispell Inter Lake, Kalispell, Montana;
. 2 Lew:.stown Daily News, Lewistown, Montana; Livingston Enterprise,
i 3l Livingston, Montana;

Miles City Star, Miles City, Montana; and

4 Missoula Missoulian, Missoula, Montana.
5 And on May 21, 1972, The Billings Gazette included a
|

6 copy of said supplement with each copy of its regular Sunday edition

7| of The Billings Gazette, a newspaper, which was given distribution

8| to each purchaser and subscriber of said May 21, 1972, issue of
9| the said newspaper.

10

11

12

13 Subscribed and sworn to before me this /0 day of

1972

Y
—MotaryffPﬁblic for the State of Montana
Residing at Billings, Montana

My Commission expires August 21, 1972
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S e e %kﬂwbt has rendered its opinion

2| on Augud%b@@ 1972 in a three to two decision in which
3 || the majority held that the Proposed Constitution was
. 4 adopted. The relator, WILLIAM F. CASHMORE, M D., has
3 5 | obtained additional time in which to file a petition
6 | for rehearing, and the grounds for rehearing are as
7 || follows:
8 That a line of cases and controlling decisions
9 || were completely overlooked by the majority of the
10 | court in entirety in arriving at its decision in
11 | this cause.
12 ARGUMENT
13 The law which was overlooked in this case by
14 | poth the minority and the majority opinion was the
15 matter of’égitiple subjects on one ballot. These are
16 controlling cases. There is a line of cases which
17 hﬁgdﬂtﬁat.%ﬁen multiple issues are submitted at a
separate election, a person voting on any one of the
multiple issues is a voter at the election, and anyone

| of the items on the ballot must receive a majority of all
the voters who voted on any one of the issues to carry
4'aﬁ§ﬂé§@10fvthem. Those cases were completely overlooked
g h;nabgpnajexitY‘and minority in either opinion.

} We wish to call them to the attention of the Court.

~ In the case of Law vs. City and County of San
Ofs

| Francisco (1904) 144 calif. 384, 77 P. 1014: There

. . a
was one ballot submitting several 1items relative to

bond issue The California Court made the following

observation:

the other hand, where
law is plaln, and
construction,

w_,.But, upon
the meaning of the
permits of but oné

o ag -
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naught is left for a court to do but
to give legal effect to its provisions.
Thus, in City of Santa Rosa v. Bowers,
142 cal. 299, 75 Pac. 829, this court,
by the language of the law, which in
terms required that the proposition
ordered submitted at a general or
special election must receive the assent
of the majority of the qualified
electors voting at the election, was
reluctantly compelled to hold that the
proposition there under consideration
had not been carried, notwithstanding
the fact that it had received the
requisite majority of those voting

upon the proposition."

The case of City of Pasadena v. Chamberlain
(1923) 192 cal. 275, 219 P. 965 is to the same effect,
as is the case of People ex. rel. Rowe v. West Side
County Water District (1952) 112 Cal. App.2d 128,
246 P.2d 119,

Again, in the case of People ex. rel. Smith v.
City of Woodlake (1940) 41 Cal. App.2d 119, 106
P.2d 71, the statute under which the election was held
required that the voters approve whether the town should
be incorporated and also that they vote on the various
officers for the town. The question arose as to whether
all of the voters at the election were to be counted or
whether only those voting on whether the town should be
incorporated would be counted on the main proposi-
tion. A majority of the electors who voted upon the
proposition were in favor of it but a majority of all

who voted at the election were not. The Court there

held:

"This language plainly implies, we
think, that a majority of all the

electors voting at the election 1s
necessary to carry the proposition
to reorganize."
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"[2,3] The matter of electing officers
was an indivisible part of the election.

The law required the matters to be

submitted at the same time and one

the same ballot and under the same

call. It would be a strained con-

struc?ion of the law to hold that

a valid vote for officers was not

a vote cast at the election. To

strengthen the position we here assume,

it should be noted that the Municipal

Bond Act of 1901, under which many

of the above-cited cases were decided,

was amended, Stats. 1927, chap. 315,

P. 527, to provide for the issuance

of bonds when authorized by 'the

votes of two-thirds of all the

voters voting on any such proposition’.

If the legislature had intended that

the total votes cast the election

here involved should be predicated

on the total votes cast on the pro-

position, they might well have so pro-

vided. This should not be accomplished

by judicial decision when the statute

is clear and unambiguous. The

governing statute is plain. It

requires a clear majority of all votes

cast at the election for the incor-

poration to succeed. Since that majority

was not had, it follows that incorpora-

tion failed."

In the case of Carey v. Port of Seattle 27

Wash.2d 685, 179 P.2d 501, the Court had before

it a question of whether a proposition had received

‘a majority of the votes cast at an election. The

Washington Court made the following observation:

3

urt

"Each voter is not required to vote for
each office or position appearing on the
ballot. It is a matter of common know-
ledge that in elections, such as the

- 1944 general election, eacp voter

 does not vote for each office or pro-
position on the ballot. We know of no
better method than the one prescribed
by the statute of determining the
number of votes case at an electloné
The argument that it must be assume
that the highest number of votes
(256,846 for office of cc_)mm1551onert
of third distrigt% casthénst;:ecgﬁgc{ion

distinguishe rom

::re the gotal number of votes izssithout
in the general county election

IR S
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stantial merit. To so hold, we

1d have to speculate whether those
voting at the general election and
voting only for the two offices of
county commissioner were limited to
256 ,845.

"Under the statute, Rem.Rev.Stat. $
5346, the county canvassing board was
authorized and required to find and
declare the total number of votes cast
at that 1944 election, and the state-
ment contained in that board's abstract
of votes is official and must be
accepted as the standard of determination
of the number of persons voting at an
election until properly challenged and
refuted. We have consistently followed

the rule that the certificate of election |

officials as to the number of voters ‘
voting at an election, based upon the f
poll books, must be accepted until f
impeached by direct attack." [
|
i
»

It thus becomes very clear to us that the ballot
submitted by the Convention here was all one ballot and
should have been considered as one election. As stated bx
the Washington Court in Carey vs. Port of Seattle, |
179 P.3d 501, the voters are not required to vote for
each proposition on the ballot. All one must do is to
look at the final tallies, and it becomes quite evident
that many voters only voted one or more items on the

ballot but not all four. |

&8 e - So the Court should not assume what occurred if

a challenge of the ballots is to be made; a recount
should be ordered to determine exactly what did occur,

if there is any question.

‘The Court in its opinion referred to the

gnd advt ;
g%%idnvits of the three canvassers being the Treasurer,
attids

the Governor and the Secretary of State and says

ih;t the figures are not correct. But that is

;;;ely an assumption. Their affidavits clearly
show they made no study to determine that the various
ecorders did not do their duty. ]

County Clerk and R :
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ﬁha’enly way that could be ascertained is to do
as the minority says, mandamus a recount. The
various attorneys that appeared on the side of
the relators discussed this matter with several
County Clerk and Recorders, and the County Clerk and
Recorders are of the opinion that the figures submitted
by them were net figures and did not include spoiled
and void ballots.

The majority opinion completely disenfranchises
those persons who only voted on one issue. They may
have thought they were voting, and they were not be-
cause they did not vote on all four issues. There were
no such instructions issued to the county clerks.
Therefore, a new set of instructions should go out to
the county clerks and a recount should be ordered.

RULES AND LITERATURE OF THE CONVENTION

The Court in the majority opinion also overlooked
the rules laid down by the Constitutional Convention
itself which set up a ballot containing four separate
items. The Convention in appearing in Court tried
to change the rules. The literature of the Convention,
as pointed out by the briefs of amicus curiae sup-
porting the relator's position in this case clearly
showed that the Convention knew what the Constitution pro
vided. They met that rule of law with their rule !
and advised all of the voters in their various pamphlets ;
and literature that everybody should vote for all (
four issues because a vote on one of the side issues )

was a vote against the Constitution.

DECISIONS OF OTHER STATES

While the majority in its opinion in this

- a6 -




~ case said that the Tinkel and Morse cases were suffi-

cient to justify the opinion, we feel that they

cannot just brush aside those cases. A study of

the history of the Montana Constitution of 1889

was not revealing in where the language which is con-
tained in Section 8 of Article XIX therein came from.
However, in studying the language of the various states
and in their provisions for amendments by convention,
Michigan has consistently followed one rule since

at least 1848, and the Michigan decisions are very
informative. In the list which we examined of
constitutional provisions, Michigan is listed as
having the same general requirement that Montana

had of "a majority of those voting at the election.”

In the Michigan cases culminating in the final case

of Stoliker v. White 359 Mich. 65, 101 Nw.2d 299,

the Court there stated that the voters knew that by
failing to vote upon the Constitutional question their
action would have the practical effect of a vote

in the negative thereon. The Court went on to say that
since there is no way of knowing how those people

would have voted, the Court should not conjecture.

In that case, the Michigan Court pointed out that

for the adoption of an amendment, the Michigan Consti-

tution required a majority of the electors voting

thereon whereas in voting on a Constitution submitted
by the Convention, the Constitution required a
majority of the electors voting at such election,

The Michigan cases historically followed the view

that it must be a majority of all the electors voting

t the election. since this Court, in its majority
a

- o L=

-l
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opinion, apparently overlooked those Michigan decisions,

we wish to call them to the Court's attetion.

We, therefore, respectfully submit to this
Court that a rehearing should be granted in this
case, or at the very least as the minority opinion
suggests, a recount should be had so the Court would
be entirely familiar with what was actually done

by the voters at the election in this case.

Respectfully submitted,

T Xl [

out nex Power Block
Helena, Montana 59601

PAUL T. KELLER




TCRWE OF SERVICE

Hmen? y
?*etﬂit:ben::fo% Rehearing of the Relator, WILLIAM F.
CASHMORE, M. D., upon counsel of record by mailing
g true copy thereof this date in an envelope with
postage prepaid, addressed to:

2218 Elm Street
Butte, Montana 59701

Hibbs, Sweeney, Colberg & Koessler
PL. 0. Bexil321
Billings, Montana 59101

Douglas Y Freeman
County Courthouse
Hardin, Montana 59034

Marshall G. Candee
P. O. Box 617
Libby, Montna 59923

A. W. Scribner
Power Block Building
Helena, Montana 59601

Gerald J. Neeley
2822 First Avenue North
Billings, Montana 59101

ome T. Loendorf
11th Avenue
a, Montana - 59601

W. Leaphart, Jr.
Montana Club Building
Helena, Montana 59601

iana S. Dowling
9 North Rodney
Helena, Montana 59601

Patrick McKittrick

L i-,3 10th Avenue South
| Great Falls, Montana 59401

Lawrence Eck
310 North Higgins
Missoula, Montana 59801

Franklin S. Longan
Securities Building
Billings, Montana 59101

‘hereaby cfertify that I served the foregoing
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THURBER'S
4

WELENS

aﬁhn Layne, FIF
1301 University Avenue
Helena, Montana 59601

Clayton R. Herron
P, O. Box 783
Helena, Montana 59601

Donald C. Robinson
Silver Bow Block
Butte, Montana 59701

William F. Meisburger
County Courthouse
Forsyth, Montana 59327
Robert L. Kelleher
2108 Grand Avenue
Billings, Montana 59103

Robert L. Woodahl
Attorney General
Helena, Montana 59601

Calvin A. Calton
P. 0. Box 1178
Billings, Montana 59101

Femrest H. Anderson
Governor of the State of Montana
Helena, Montana 59601

row, Nash and Sedivy, P. C.

East Main Street

n, Montana 59715

DATED this é& day of September, 1972.

PAUL T. KELLER

South Annex Power Block
Helena, Montana 59601
Attorney for the Relator,
WILLIAM F. CASHMORE, M. D.
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'THE SUPREME COURT OF THE STATE OF MONTANA

kK ke &k Bk kkdhkk Akt k k%

)
3 | THE STATE OF MONTANA, ex. rel. )
WILLIAM F. CASHMORE, M. D., and )
4 | STANLEY C. BURGER, )
)
5 Relators, g
6|l vs. ) No. 12309
)
7 || FORREST H. ANDERSON, as Governor)
of the State of Montana, )
8 ) I ;' l
Respondent. ) I E D
9
****************3: SEP=-51972
10
540"1“6} -.kearney
1 AFFIDAVIT cLerk OF SUPREME COURT
STATE OF MONTANA
12 | STATE OF MONTANA )
: SS
13 || County of Gallatin )
14 The undersigned, Carl L. Stucky, County Clerk and Recorder

15 | of Gallatin County, Montana, and ex officio Clerk of the Board
of County Canvassers of Gallatin County, Montana, being first
duly sworn, upon his oath, deposes and says:

1. That Affiant is the Clerk and Recorder of Gallatin
County, Montana, and ex officio Clerk of the Board of County
Canvassers of Gallatin County, Montana, and that he is the same

Carl L. Stucky who affixed his hand and seal on the 9th day of

June, 1972, to the full and complete Abstract of number of votes

@«;;u;mgsssza

Fcast at the election for the ratification or rejection of the

24 ?roposals of the constitutional convention on June 6, 1972 for
25 |1 the County of Gallatin, which Election Return Abstract was for-
26 quarded to the Office of the Secretary of State Frank Murray

27 | @ursuant to law, a certified copy of which is attached hereto,

: Mrked as Exhibit "A" and by reference made a part hereof;

| 2. That on said Abstract there appears the phrase ''mumber

g 11658'" and that the number 11658 was arrived
t by the Gallatin County Canvassing Board and by myself as Clerk
a

vassers by reference to the poll

80 || of electors votin
81
82

of the Board of gsaid County Can

(465) Exhibk A

——e

|

—
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and the number of spoiled or voided ballots were subtracted

therefrom leaving a total of 11,658 ballots that were voted on

by the electors of Gallatin County, Montana, for one or more

of the four issues on said ballot at said election,

Lol STk, |

County Clerk and ﬁgﬁérder of
Gallatin County, tana and

ex officio Clerk of the Board
of County Canvassers of
Gallatin County, Montana

Subscribed and sworn to before me this 1l4th day of July,

£ Montana
. Residing at , Montana
| gsml.)‘ My Commission Expires: .7 _,._ 74

OF THE UL

RICHOK F08 Y WAL

1

s wi £




Number of Electors Voting . /654,

ELECTION RETURNS

ELECTION FOR THE RATIFICATION OR REJECTION OF THE
PROPOSALS OF THE CONSTITUTIONAL CONVENTION, JUNE 6, 1972

For the County Gallatin.

The undersigned hereby certify that the within constitutes STATE OF MONTANA ’
a full, tru:mdﬂnplete Abstract of Votes cast in i

- 798,
M g County of..........~ ﬂd/,éwzoj
4,,/6/ Al A............ County, at an election :

held June 6, 1972, for:

——— -~

|
|
|
|

74 = - S
(AR S AR o 2 T ,// ernireennncey CORNLY Clerk
and Ex-Officio Clerk of the

Soard of County Canvassers of
said County, do hereby certify that the within constitutes a

true, full and complete abstract of the number of votes cast in
Attest our hands this..... P cicrrenne VY Of June, 1972,

cach preeinet of gaid County, for the proposals ermmerated
,/ ,/_ ’// herein
: 7 / .
-//ﬁé/é%,‘%f’f///@’

%/%//,C,%/Z ')Cmmty
' 0

7 - Canvassing A
A /J f I St Board Attest my hand and the seal o
Jortont v - : J ~

e

f said County, hereto affixed
Maote: Cowaty Cacrrassing J,u': st individaally sgn

this certiflcate

this /
H.ED Oitfice € 4 p
1) Offi Secretary of State on the

day of June, 1972,
n th day
of

1972, at the he

wr of M. Y i
/ OFFICIAL 7 ) Y lv 7 7
| SEAL L "‘j/ ,/,’/fu ’!A
: i County Clerk and ¢ rbersaflccrssosies
TPy COUNTY iy lerk and Clerk of r.;’.f:& ard of
CLERK 4
37 4 Comnte TR
- Deputy “' ity Canvas wrs of /;/?///, 7 Il
» D cunty, State of Montana e
—————— . - -
PRENERES T €
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NO. 12309

THE STATE OF MONTANA, ex. rel.,

WILLIAM F. CASHMORE, M. D. and
STANLEY C. BURGER,

)
)
)
)
)
Relators, )
)
-vs- ) AFFIDAVIT |
)
FORREST H. ANDERSON, as Governor of ) /
) [ !
the State of Montana, ) F I E D "
) : |
Respondent. ) SEP - 5 1972 :

<
J/IO"I.HJ‘}. J/parney

STATE OF MONTANA, ) CLERK OF SUPREME COURT

) Ss. STATE OF MONTANA
County of Big Horn. )

The undersigned, Joyce Lippert, County Clerk and Recorder of Big
Horn County and Ex-officio Clerk of the Board of County Canvassers
of Big Horn County, Montana, being first duly sworn upon her oath, deposes
and says:
15
That affiant is the County Clerk and Recorder of Big Horn County

and Ex-officio Clerk of the Board of County Canvassers of Big Horn County,

Montana, and that she is the same Joyce Lippert who affixed her hand and
fNont ’

11 and complete abstract of number
f June, 1972, to the fu
seal on the 9th day o

i j i pOSalS
ast at lhe ele(:tioll fOI the ratificatlon or re]ectlon of the pro

for the County of Big
June 6, 1972 ;

tional Convention on

of the Constitu

Office of the
ich election return abstract was forwarded to the
Horn, which e

hic
se(}]etaly Of State annk lVIUIIaY ’ pU!SUaIlt to law, a Celtlfled copy of w h
’
| tt ache ’ eof.
h d he!el() ]Ila]ke(l as Exhlblt A a“d by [efelellce "lade a palt her
is a
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That on said abstract there appears the phrase "Number of

Electors Voting: 2,717 " and that the number 2,717 was arrived at by
5
the Big Horn County Canvassing Board and by myself as Clerk of the Board
6
. of said County Canvassers by references to the poll books of each
8 precinct in Big Horn County whereby the number of ballots issued to electors
9 were totaled and the number of absentee ballots but not returned was sub-
10 tracted therefrom and the number of spoiled or voided ballots were subtracted
i therefrom, leaving a total of 2,717 ballots that were voted by the electors
12
of Big Horn County, for one or more of the four issues on said ballot at
13
said election.
14 :
15 v 5
/," N £
16 Ao 2 ) o ey
County CLg&k and Recor’d,e‘r/ of Big Horn Couynty
17 and Ex-officio Clerk of the Board of County
Canvassers of Big Horn County, Montana ,
18

Subscribed and sworn to before me, a notary public for the State of

Montana, this 14th day of July, A. D

g@%%g gggﬁ’.ggz




' County of Big Horn

I, Joyce Lippert, the duly elected alif
and Recorder and Ex-Officio Registrzr of Big'HgEn c°$§:yfngoa§§§2%yC2:ii§fi}iiﬁt
the attached copy of election returns for the ratification or rejection of the
proposals of the Constitutional Convention, held June 6, 1972 as reported by the
County Canvassing Board of Big Horn County, Montana and done on the 9% day of
June, 1972, is a true and correct copy of that submitted to the Secretary of
State of the State of Montana, said original of the copy being mailed by certified

mail June 12, 1972.

Done at Hardin, Montana this 14t day of July, 1972.

ounty Clerk and Recorder and
Ex-Officio Registrar
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Proposed Constitution

The undersigned hereby certify that the within constitutes |
a full, true and complete Abstract of Votes cast in |
i

............ %7/%11700unty, at an election

;' held June 6, 1972, for:

Ratification or rejection of the proposals of the Constitu-
tional Convention.

i
‘
|
l
\
[.

 FILED

9

Office Seqi;'e‘ta-ry of State on the..........day
| 1972, at the hour of - M.

- SO
<

Number of Electors Voting .7, 747 .

ELECTION RETURNS

ELECTION FOR THE RATIFICATION OR REJECTION OF THE
PROPOSALS OF THE CONSTITUTIONAL CONVENTION, JUNE 6, 1972

For the County of----@.llg__lljéo_b_n ________

STATE OF MONTANA }
ss.

County of..... %; ..... ,14{4#?7 .......................................

10 \Jer?m < /1..4 /a/'f, County Clerk
and Ex-Officio Clerk of the Board of County Canvassers of
said County, do hereby certify that the within constitutes a
true, full and complete abstract of the number of votes cast in
cach precinet of said County, for the proposals enumerated

herein.

Attest .mey hsmvdvarhd the seal of said Comti; hereto affixed

1l X Q‘Q 5 day of June, 1972.




roposed Constitution Number of Electors Voting .7 7/ 7. .

ELECTION RETURNS

ELECTION FOR THE RATIFICATION OR REJECTION OF THE
PROPOSALS OF THE CONSTITUTIONAL CONVENTION, JUNE 6, 1972

For the County of----& Lg.-/)fa_b_q ________

The undersigned hereby certify that the within constitutes l STATE OF MONTANA
a full. true and complete Abstract of Votes cast in }33

P ; County of...... 4; ..... %r?? ........................................

............ ,(9/(7 (Zesr...............County, at an election

held June 6, 1972, for: |

' ‘ 1, \.(lr“(:fa,é“ ........ A- 1 df/' ..... , County Clerk
Ratification or rejection of the proposals of the Constitu- and Ex-Officio Clerk of the Board of County Canvassers of

tional Convention. said County, do hereby certify that the within constitutes a

true, full and complete abstract of the number of votes cast in

cach precinet of said County, for the proposals enumerated

2
Attest our_hands thlsf/day of June, 1972.

herein.

County
Canvassing Attest my hand and the seal of said County, hereto affixed
Board
‘ Pr]
i = 72.
et Tndbekinilly g’ thi Covitionts: thm?dny of June, 19
FILED Office Secretary of State on the......... ....day /..-\

........................................................ 1972, at the hour of ..M.

County Clerk énd Clerk of oard of

County Canvassers e_f..-é)éj....%c)z
County, State of Montana.
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| 4B. AGAINST THE DEATH PENALTY.

Ratification or Rejection of the Proposed Constitution

1.
FOR THE PROPOSED CONSTITUTION.
AGAINST THE PROPOSED CONSTITUTION.

2.
2A. FOR A UNICAMERAL (1 HOUSE) LEGISLATURE.
FOR A BICAMERAL (2 HOUSES) LEGISLATURE.

B

3A. FOR ALLOWING THE PEOPLE OR THE LEGISLATURE
TO AUTHORIZE GAMBLING.

GIS-
GAINST ALLOWING THE PEOPLE OR THE LE
st %ATUEE TO AUTHORIZE GAMBLING.

s
4A. FOR THE DEATH PENALTY.
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NO. - 12310

THE STATE OF MONTANA,
and STANLEY C. BURGER,

-vVs -

FORREST H. ANDERSON,

MEMORANDUM IN SUPPORT OF

OBJECTIONS TO PETITIONS I !

Introduction

4 | prior to the submission of this cause.

STATE
PUBLISHING CO.
HELENA, MONT.

D

| rehearing be summarily denied.

I,

THE SUPREME COURT OF MONTANA HAS NOT AMENDED
THE MONTANA CONSTITUTION BY INTERPRETATION

amended the constitution by interpretation.

IN THE SUPREME COURT OF THE STATE OF MONTANA

Relators,

as Governor of the State of Montana,

Respondent.

L

SEP111972
jlzmuu,s J J‘j):u'n

CLERK OF SUPREME cOU
STATE OF MONTANA

Upon examination of the two petitions for rehearing
by relators, respondent is convinced that relators do not
fairly raise any matters which would justify a rehearing
20 | under Rule 34, Montana Rules of Appellate Procedure. The
‘ effect of relators' petitions is to take the opinion of
§§gggogrt, guote portions of that opinion, and reiterate

- the same argument made in their briefs and oral arguments

. Respondent, therefore, urges that the petitions for

On pages 1 - 5 of his petition, relator Burger seeks

to have this court grant a rehearing because the court has

€X rel. WILLIAM F. CASHMORE, M. D
’ . .7
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|  Relator seeks review because the court's language

~ (opinion, p. 10.)

- A review of the court's discussion of Article XIHK,

section 8, Constitution of Montana, shows that rather

than a@ending the constitution, the court has adhered
closely to clearly established principles of interpreta-

tion.

A 9n page 9 of the opinion, this court indicates the
rules of statutory construction it applies to the Montana

Constitution. Those rules are: 1. The intent of the

framers is paramount; 2. To determine intent, resort is

first made to the plain meaning of the words used; 3. To
construe an instrument the court's function is to ascertai
and declare what is in terms or substance contained

therein; 4. "A statute must be read and considered in

its entirety and the legislative intent may not be deter-

mined from the wording of any particular section or

 from a consideration of the whole."

(Emphasis supplied)

_indicates that a literal construction of the
£ ¢g@§gaV@ting at the election" would seem to
his position. The court, however, clearly indi-
- the phrase viewed in the light of the total
utional provision was at most ambiguous.

. the phrase is ambiguous, this court certainly
‘?7@ amend the constitution by applying an interpre-

tion which gives preference to a natural right.

is not ambiguous
it .Relatoxr's statement that the phrase

b d on the language of the court found on page 15 of its
ase )

d in
opinion overlooks the fact that the language foun

a =17 i r's
es 14-1 is based on an assumptlon that relato &
pag |

i This court
interpretation of the phrase 18 correct.

g




"Even under relators' interpretation of the
constitutional requirement in gquestion which
we expressly reject, relators still cannot
prevail." (Emphasis supplied)

1 5 8

THE COURT'S OPINION IS NOT IN CONFLICT
WITH FORTY-SECOND LEGISLATIVE ASSEMBLY v. LENNON,
156 MONT. 416, 481 P.2d 330.

The language gquoted and discussed by relator Burger

on pages 5-8 of his petition is dicta and refers to the

P o 0 N S @ & ww

language found in Chapter 65, section 1, Laws of 1969,

11 | not Article XIX, section 8, Constitution of Montana, and
12 | is not in point in the controversy at bar.

13 The issues in Forty-Second Legislative Assembly v.
14 | Lennon, supra, concerned the qualifications of delegates
15 | to the constitutional convention, not whether the framers

16 = of the constitution had a multiple-issue ballot where

snt alternative issues were submitted to the

_'f""_-gh-;_

. in addition to the guestion of approval or

g4 >

on of the proposed constitution.

ng the dicta in the Lennon case is in point,
ter of a multiple-issue ballot has been thoroughly
yin the briefs of the parties to this lawsuit

e Lennon dicta does not speak to any intent of the
r£hat more than one issue would be voted on in a
rate election for a constitutional revision.

4 As to relator's reassertion of the
‘ ;idinary majorities, we pelieve the court is correct in

its interpretation of the Montana Constitution that,

absent a clear intent by the framers, an extraordinary

y violates the constitutional philosophy expressed

426, 431, 68 P. 859.

majorit
in Tinkel V. Griffin, 26 Mont.
Tinkel V. =--——-——

The case of Fortx-Second Legislative Assembly V.

=

question of extra-|

—
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n, supra, did not speak to the extraordinary majority
principle and is not therefore controlling.

EII

|
|
THE COURT HAS NOT OVERLOOKED PRE-ELECTION ;
STATEMENTS TO THE ELECTORS OF MONTANA ?

|

J

|

Relator Burger alleges that this court has overlooked

|
representations made to the electors of Montana prior to f

the election on the proposed constitution because the |

!

court makes no mention of those representations.

In raising this matter, relator is simply repeating |
facts alleged in the brief of intervenors, and submitted
to this court. In its order dated June 22, 1972, based
partially on the ex parte representations made by relators,
this court said:

"Upon consideration of the allegations contain-
ed in the pleadings, the exhibits appended
thereto, and the ex parte oral presentations
before this Court, it would appear that the mat-
- ters raised thereby are to secure interpreta-
. tions of provisions of our present constitution
g of its wording and under precedents ;
ed in the case law of Montana and other
>f the Union, and, further, that no fact
jons arise which would require the taking
=5 y, and in such a situation an adver-
hearing before this court is all that
, required to present the legal issue

opinion, this court stated:

facts speak for themselves_and.onIX legal
tions remain for our determination. Op-

Ps 7.

The argument of relator Burger concerning representa—‘

ons made to the electors of Montana does not concern |
\

i 1si t. The|
facts that are material to the decision of the cour e |

presence OT absence of statements oOr understandings of ‘

legislators or individual constitutional convention dele-

gates has no materiality to the intent of the framers 1in
i i tana.
drafting section 8, Article XIX, Constitution of Mon
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After relator has sought this forum alleging the
absence of factual questions, equity would not allow the
raising of questions of fact even if the facts were

material.

Iv.

THE COURT HAS NOT OVERLOOKED THE DIFFERENCE IN THE
LANGUAGE IN THE THREE DIFFERENT ELECTION PROCEEDINGS
FOUND IN SECTIONS 8 AND 9 OF ARTICLE XIX,
CONSTITUTION OF MONTANA

Relator Burger, in raising this question, does not
raise a question of law that has not heretofore been argued

before this court. The interpretation given by the court

concerning the meaning of the language found in Article
XIX, sections 8 and 9, Constitution of Montana, supra, on
page 11 of its opinion, shows that this question has been
given fair consideration by this court.

V5

THE COURT HAS NOT ALLOWED MEMBERS OF THE STATE BOARD OF
CANVASSERS TO IMPEACH THEIR OWN CANVASS BY AFFIDAVIT

weut . rhe

~ While relators have failed to show why this court

| could not use the affidavits signed by the secretary of

SPpos ing

|
o

J"'j%@%&@ﬁfthe state board of canvassers in its opinion,

G Jemguage .
the issue is not material as the affidavits were not used

5 gxanples 5t &
by the court in arriving at its decision.
X 1‘.:; N : . .
The court stated on page 7 of its opinion:
ml‘?c-

"Neither do we consider the pleading conflict
raised by the Attorney General concerning th?
meaning and effect of the Secretary of State's
certification of the 'total number of electors

voting' germane."

A1l discussion by the court of the affidavits of the

secretary of state and the state board of canvassers are

found following page 14 of the opinion. That discussion

|
\

i ' inter-
i i shows that following relators' 1in |
is dicta and merely ' |
pretation of the meaning of Article XIX, section 8,

£ 8O FPO SXFLOOLGINILA ww)ory A

e e s RN A
S AL AT )"f,ﬁ?ﬁijﬁwygﬁﬁ
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Thus relator's conjecture that the manner of count
used by the court on pages 14-17 of its opinion is inac
curate, is simply not material to the holding of the court

our

AV/AES

THE ESURT HAS NOT OVERLOOKED A LINE OF CASES
D CONTROLLING DECISIONS IN ARRIVING
AT ITS DECISION IN THIS CAUSE.

Relator Cashmore states that, because the court did
not refer to the California bonding cases in its opinion
14

and that because the dissenters did not refer to the

cases, they were overlooked. Relator cannot merely,

through using the phraseology of appellate rule 34,
reiterate his argument made prior to submission of this
case.

~ The bonding cases were cited by counsel on both sides

in their briefs. The cases were discussed in oral argu-

ﬂg@%gawihe court in response to these cases and other

from foreign jurisdictions stated:

- "We recognize that there are two distinct and
opposing lines of authority in other jurisdic-
rions having the same oOr similar constitutional
nguage . Earlier cases are collected in the
- Annotation appearing at 30, R hRsy 1382, - For
examples of later cases see: State ex rel. witt
v. State Canvassing Board, 78 N.M. 682, 437 P.2d
143; In re Todd, 208 Ind. 168, 193 N.E. 865;
stoliker v. Waite, 359 Mich. 65, 101 N.W.2d 299.
These cases are cited merely to indicate the two
conflicting lines of authority but.are_not relied
upon Or determinative of our decision 1n the in-
stant case. We prefer to look to Montana stat-
utes and cases for guidance in interprgt}ng t?e
meaning of our own constitutional provisions.

opinion, p. 9-

d be noted that the early bonding cases

1t shoul

oted and discussed in the annotation

cited by relator are n

cited above. Even if the court were to reconsider those
ponding cases; it would f£ind that the california courts
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total number of votes cast for the proposition
or office receiving the largest number of votes as the
test to determine the extraordinary majority clearly re-

o
13

guired by statute. City of Pasadena v. Chamberlain, 192

EalC o ays ., 219 P. 965 (1923).
All cases raised by petitioner have been thoroughly

discussed in the briefs submitted to this court. The

fact that this court chose to apply only Montana authority

because of the split of authority in foreign jurisdictions

clearly means that the cases were considered and rejected
as authority, not overlooked.
CONCLUSION

This case has had some twenty briefs submitted which
explore exhaustively all aspects of the application of
Article XIX, section 8, Montana Constitution, to the
separate election of June 6, 1972. Relators have not
raised any matters in their petitions for rehearing that

: 2208 Blm £
were not raised by one of the briefs submitted to the

are sufficiently material to the
reheating. Because relators have not

objections to the opinion of the court

be denied. 4

Respectfully submitted, 1

ROBERT L. WOODAHL i
Attorney General \

By: _‘!)_M‘"' g

WILLIAM N. JENS |
Assistant Attorney General j
Office of the Attorney General
State Capitol

Helena, Montana 59601

e ————E




GME COURT OF THE STATE OF MONTANA

NO. 12310

THE STATE OF MONTANA, ex rel. WILLIAM F. CASHMORE, M. D.,

and STANLEY C. BURGER,

CERTIFICATE OF SERVICE

to Pe&itiens for Rehearing and Memorandum In Support of

Objections to Petitions upon counsel of record by mailing

a true copy
ELEPA <
&

i

Monaghan
et

ytana 59701

Y. Freeman
use
Montana 59034

shall G. Candee
O Box 617
bby, Montana 59923

W, Scribner
Power Block Building
Helena, Montana 59601

Gerald J. Neely
2822 First Avenue North
Billings, Montana 59101

Jerome T. Loendorf
Professional Building
Helena, Montana 59601

C. W. Leaphart, Jr.

Montana Club Building
Helena, Montana 59601

o

FORREST H. ANDERSON, as Governor of the State of Montana,

Respondent.

Relators,

I hereby certify that I served the attached Objections
|
4
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STATE
PUBLISHING CO-
MELENA, MONT.
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D. Patrick McKittrick

1713 Tenth Avenue South
Great Falls, Montana 59401

Lawrence Eck
3;0 North Higgins
Missoula, Montana 59801

Franklin S. Longan
Sgcu;ities Building
Billings, Montana 59101

John Layne III
1301 University Avenue
Helena, Montana 59601

Clayton R. Herron
P. 0. Box 783
Helena, Montana 59601

Donald C. Robinson
Silver Bow Block
Butte, Montana 59701

F. Meisburger

in Calton
. Box 1178
ngs, Montana 59101

orrest H. Anderson
vernor of the State of Montana

‘Helena, Montana 59601

Keller, Reynolds and Drake
South Annex, Power Block
Helena, Montana 59601

Morrow, Nash & Sedivy
208 East Main Street
Bozeman, Montana 59715

DATED this \\!5 day of September, 1972.

ROBERT L. WOODAHL
Attorney General

R \s.

WILLIAM N. JENEN
Assistant Attorney General
office of the Attorney General

Sstate Capitol
Helena, Montana 59601

By:
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THE SUPREME COURT oF THE STATE OF MonTANA

we. 12310

THE STATE OF MONTANA
ex r
and STANLEY C. BURGER, . ' "IULIAM F. Casmmorg, M.D.,

Relators,

=S =

FORREST H. ANDERSON, as Governor of the State of Montana

Respondent .
=t bl 48
OBJECTIONS TO SIEPL E .’
111972
PETITIONS FOR REHEARING :ﬂ y
omas 7- earnegyl

CLERK OF SUPREME COURT |
STATE OF MONTANA

NOW COMES ROBERT I.. WOODAHL, duly elected, quali-
fied and acting attorney general of the state of

Montana, and on behalf of respondent, Forrest H. Anderson

himself, and the executive branch of the government of
the state of Montana, objects to the petitions for

rehearing filed by petitioner Stanley C. Burger and l

petitioner William F. Cashmore, M.D., as follows: |

1. The court has not overlooked facts material to ’

the decision.

2. The court has not overlooked questions decisive |

of the case submitted by counsel. |

3. The decision is not in conflict with a control- f

ling decision.

WHEREFORE, this intervening respondent, on his own

behalf, on behalf of respondent, FORREST H. ANDERSON, and |
on behalf of the executive branch of the government of

the state of Montana, prays this honorable court that

(68 :



| F. Cashmore be denied.

© ® N S N s W

By

DATED this “ﬁ day of September, 1972.

ROBERT L. WOODAHL
Attorney General of
the State of Montana

!!'!'!!m. .

WILLIAM N. JENSEN

Assistant Attorney General
Office of the Attorney General
State Capitol

Helena, Montana 59601




URT OF THE STATE OF MONTANA

No. 12309 F I L E D

SEP151

1972

The State of Mont

WILLIAM F. CASHMO;E& b(/)I'Ii'l lt;he rglatlon of 1 fomaJ (. ‘_A/;.?rqg

STANLEY C. BURGER, = =~ -° LERK OF SuPRemg
STATE oF MONT

COURT

ANA

Vi Relators,

FORREST H. ANDERSON

as Gove
State of Montana, SR ok e

Respondent.

MEMORANDUM OF AMICUS CURIAE

ON PETITIONS FOR REHEARING

The presentation and argument of the parties
and both the majority and dissenting opinions overlook a
central issue with regard to which all other points are

peripheral.

The electorate was provided with no information
of the content and language of the existing constitution
which is to be discarded for the new onme. This fact is
established if not directly at least satisfactorily in the
record. From the election returns one is led inescapably
to conclude the failure to provide that information

prevented an intelligent vote upon the proposed new
constitution and resulted in the inability of many voters
conscientiously to mark their ballots at all. While the

people have a sovereign right to adopt or discard any

constitution whatever, they can not make a valid choice

(¢7)
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unless they are apprised of what the choice consists,

Here demonstrably they were not go apprised,

information,

Rehearing should be granted so those circumstances

which produced this controversy can be fully considered and
passed upon.

Respectfully submitted,

‘-—f>1b-Q%f,,J.:_,
M. CANDEE
Postoffice Box 617
Libby, Montana 59923

—
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GEUNGRLLEPTA EPes MeLe DOr 20 FLbryes

CERTIFICATE OF SERVICE

T e s el

The undersigned certifies service by mail of the

foregoing memorandum on the l4th day of September 1972

upon -

Hon. Forrest H. Anderson
Governor

Helena, Montana 59601

Calvin A. Calton
Postoffice Box 1178
Billings, Montana 59101

Diana S. Dowling
519 North Rodney
Helena, Montana 59601

Lawrence Eck
310 North Higgins
Missoula, Montana 59801

Douglas Y. Freeman
Court House
Hardin, Montana 59034

Clayton R. Herron
Postoffice Box 783
Helena, Montana 59601

Hibbs, Sweeney, Colberg and
Koessler

Postoffice Box 1321

Billings, Montana 59101

Robert L. Kelleher
2108 Grand Avenue
Billings, Montana 59103

Keller, Reynolds and Drake
South Annex, Power Block
Helena, Montana 59601

John Layne III
1301 University Avenue
Helena, Montana

C. W. Leaphart Jr.
Montana Club Building
Helena, Montana 59601

Jerome T. Loendorf
Professional Building
Helena, Montana 59601

Franklin S. Longan
Securities Building
Billings, Montana 59101

D. Patrick McKittrick
1713 Tenth Avenue South
Great Falls, Montana 59401

William F. Meisburger
Court House
Forsyth, Montana 59327

Joseph P. Monaghan
2218-B Elm Street
Butte, Montana 59701

Morrow, Nash and Sedivy
208 East Main Street
Bozeman, Montana 59715

Gerald J. Neely
2822 First Avenue North
Billings, Montana 59101

Donald C. Robinson
Silver Bow Block
Butte, Montana 59701

A. W. Scribner
Power Block Building
Helena, Montana 59601

Hon. Robert L. Woodahl

Attorney General
Helena, Montana 59601
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THE STATE OF MONTANA, ;
ex. rel. STANLEY C. BURGER, ;
Petitioner, ;
) No. 12310
vs. § ‘
FORREST H. ANDERSON, as Governor) F ! I F D
of the State of Montana, g i | G 2
Respondent. ) F A RS
% *3‘ ,-’!."1:'1171'.: __/r\r(,'arnpy
Kk kK xRk kK kA CLERK OF SUPREME COURT

ADDENDUM TO PETITION FOR REHEARING MONTANA

COMES NOW, the Petitioner, Stanley C. Burger, and as an

Addendum to his Petition for Rehearing on file in this Court,

sets forth additional matters not previously presented to
this Court, which matters are deemed relevant and important
for the determination of the extremely important issue be-
fore this Court.
1. THE MAJORITY OPINION IS IN CONFLICT WITH ARTICLE III,
SECTION 29, OF THE MONTANA CONSTITUTION AND THE CONTROL-
LING DECISION IN STATE V. TOOKER, TO WHICH THE ATTENTION

OF THIS COURT WAS NOT DIRECTED.

The majority opinion has concluded that it was permis-
sible for the Governor of Montana to declare that the new
proposed Constitution was adopted at the election held on
June 6, 1972, although the new proposed Constitution did net
receive an affirmative vote by a majority of the electors
voting at the election. Article III, Section 29, of the
Montana Constitution, to which the attention of this Court
has not previously been directed, provides:

;ggepgggzéiiggi oﬁnfgiz gonstitution are mandatory

declared to be 6therwise.x e e

The majority opinion in this case is, by construction
b

declaring that the specific requirement found in Article XIX
2

=
e
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ments to the Constitution shall not take effect '"unle

submitted and approved by a majority of the electors voting

at the election'" is not mandatory, but that such revisions,
alterations, or amendments may become effective '"by a majo-
rity of the total number of electors casting valid bqllots on
the question of approval or rejection of the proposed 1972
Montana Constitution.'" (See Page 14 of majority opinion.)

To arrive at its position, the majority relies on what it
terms a philosophy.of government stated in the Tinkel and
Morse cases involving bond issue for county courthouses. But
:;;;; cases fail to give any consideration to the philosophy
expressed in Article III, Section 29, which philosophy has
been thorougﬁly explained in the long line of cases stemming

from the earlier decision of State ex. rel. Woods v, Tooker.

We may note that the philosophy of government expressed in

Tinkel and Morse has not been followed in any subsequent

decision by our Courts, whereas the philosophy expressed in
Article III, Section 29, and in the Tooker case has been con-
tinuously followed in many decisions.

This action of construing a constitutional provision as
being merely directory, as indicated by the majority, and not
mandatory, was rejected by the Montana Supreme Court in the

case of State ex. rel. Woods v. Tooker, 15 Mont. 8, 37 P, 840,
25 L.R.A. 560 (1894),

In the Tooker case, the question pre-
sented was whether a constitutional amendment which had been

proposed and voted on by the electors at a general election (1892)

was, in fact, approved and made part of the Constitution,

under Article XIX, Section 9, of the Montana Constitution,

The facts showed that the proposed amendment had only been

published by the Secretary of State in the newspapers for

two weeks prior to the election, and Section 9 provided for

2o
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ublication. The Court held that the provision

was @ mandatory and not directory, and further held that
the amendment was not adopted, nor was it effective Th
’ e

o Gy .
nanimous opinion, written by Justice DeWitt, stated as

follows:

'"We cannot better i i
by quoting from guégzrgggiz thlﬁ e T IR Lon: rhan
cited, and his doctrine largélw gsillanguage i B
igurtsfwhich have treated the Zub?ecgwgg’tﬁg gge t
on of constitutional provision J o
'But the courts tread u S i teetay SEve
pon very dangerous ground
they venture to a pipepndl hen
v s o mandziiz thi rules which distinguish
10 e : 1 y s'atutes to the provisions
constitution. Constitutions do not usuall
; undertake to prescribe mere rules of oo
: 1 b e proceeding,
| P en such rules are looked upon as essential
y 2l to the thing to be done; and they must then ben .
regarded in the light of limitations upon the power
- to be exercised. It is the province of an insgru t
og this solemn and permanent character to establir:teln
2 g o:;ifundamental maxims and fix those unvarying rules
y ch all departments of the government must at all
15 times shape their conduct; and, if it descents to
prescribing mere rules of order in unessential matters
16 it is lowering the proper dignity of such an instrument
and usurping the proper province of ordinary legisla- )
1 ' tion. We are not, therefore, to expect to find in a
constitution provisions which the people in adopting
it, have not regarded as of high importaﬁce and worth
to be embraced in an instrument which, for a time at 4
least, is to control alike the government and the
governed, and to form a standard by which is to be
measured the power which can be exercised, as well by
the delegate, as by the sovereign people themselves
If directions are given respecting the times or modes
of proceeding in which a power should be exercised
there is at least a strong presumption that the peéple
designed it should be exercised in that time and mode
only; and we impute to the people a want of due appre-
ciation of the purpose and proper province of such an
instrument when we infer that such directors are
given to any other end. Especially when, as has been
already said, it is but fair to presume that the
people in their constitution have expressed themselves
A in careful and measured terms, corresponding with the

. éu
3
4
5
6
7
8
9

immense importance of the power delegated, and with a
view to leave as little as possible to implication.
There are some cases, however, where the doctrine of
directory statutes has been applied to constitutional
provisions; but they are so plainly at variance with
the weight of authority upon the precise points con=
gsidered, that we feel warranted in saying that the
judiciai decisions, as they now stand, do not sanction
the application.’ (Cooley's Constitutional Limitations,
4th ed., 9, 95.) 'And we concur fully in what was
gaid by Mr. Justice Emmot, in speaking of this very
provision, that 'it will be found, upon full consi-
deration, to be difficult to treat any constitutional

B2 2 BRRIBBRRBRBRBGE &
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Provision as merel
(Page 99.)

At another place in the same work this distin-
guished authority on constitutional law says: 'But
the will of the people to this end (that iy

y directory, and not imperative."-

5 S s itution
ent is sought; or a
of the legislative department of tﬁe state ywh?cﬁCt
alone would be authorized to speak for the’people
upon th}s subject, and to point out a mode for the
expression of their will in the absence of any provi-
sion for amendment or revision contained in the con-
stitution itself.' (830, Page 39.)
In another place in the same work we find the
following language: 'The fact is this: that whatever
constitutional provision can be looked upon as direc-
tory merely is very likely to be treated by the
1eg?slature as if it was devoid even of moral obli-
gation, and to be, therefore, habitually disregarded.
To say that a provision is directory seems, with many
persons, to be equivalent to say that it is not law
at all. That this ought not to be so must be conceded;
that it is so we have abundant reason and good authority
for saying. If, therefore, a constitutional provision
is to be enforced at all it must be treated as manda-
tory. And, if the legislature habitually disregard it,
it seems to us that there is all the more urgent neces-
sity that the courts should enforce it. And it also
seems to us that there are few evils which can be
inflicted by a strict adherence to the law so great as
that which is done by an habitual disregard, by any
department of the government, of a plain requirement
of tha nstrument from which is derives its authority,
and which ought, therefore, to be scrupulously observed
and obeyed.' (8150, Page 183.)"

The Court went on to say:

"It seems to us that the rule which gives to the
courts and other departments of the government a
discretionary power to treat a constitutional provi-
sion as directory, and to obey it or not, at their
pleasure, is fraught with great danger to the govern-
ment. We can conceive of no greater danger to consti-
tutional government, and to the rights and liberties

of the people, than the doctrine which permits a loose,
latitudinous, discretionary construction of the organic
law. 'We are taught by the constitution itself that those
who administer this government are divided into three
co-ordinate departments; each of these can only act
within its own limited sphere, and they, respectively,
are the servants of the sovereign power, the peoplg.
There is no power above the people. There is no dis-
cretionary power granted in the constltutlon'for either
of these departments, nor for all of them united, to
exercise a discretionary expansion and flexible power
against its rigid limitations, even though such limita-
tions were imposed by improvident Jealou§y. 'If abuse
exists by reason of defects in the constitution, present
or prospective, the true source of authority, the "
people, have the power, and doubtless the wisdom an
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null

»;aﬁfiéiism;

to correct them; and this, in the American
idea, is the safe and onl depository, .
Dwarris on Statutes, 665.{ ! ? 1 . PRMEIENS
Upon the weight of authority, and, to our minds, upon
the soundest of reasons, we conclude that the provi-
sion of the constitution under consideration, and all
other provisions of our constitution, are mandatory,
and can in no case be regarded as directory merely, to
be obeyed or not, within the discretion of either or
all of the departments united of the government. '
(Hunt v. State, 22 Tex. App. 399, 400. See also
Opinion of the Justices, 6 Cush. 573,)"

The Court then concluded that the proposed amendment was
and void, setting forth the reasoning as follows:

"In considering the provisions of our own congtitution,
and in the light of the decisions, we are clearly of
the opinion that the requirement to publish notices of
a proposed amendment for three months is not only man-
datory, but that it is an essential provision, and that
it must be obeyed. We may add further that it seems
to us to be a prudent and expedient provision, This
requirement of the constitution provides a method for
amending that instrument. It is also provided that
the constitution may be amended, or a new one compiled,
by a convention. (Const., art. XIX, §8.) This method,
of course, is not now under consideration. But it may
be said with us as it was said in Pennsylvania: There
are only three methods by which a constitution may be
changed: 1. The method by amendment, as provided by
article XIX, section 9; 2. By convention, as provided
by article XIX, section 8; and 3. By revolution,.
§a¢113 v. Bain, 75 Pa, St., 39; 15 Am, Rep. 563.) The
irst method was attempted. But that method was not
followed as prescribed. Instead, another method was
followed; that is, a method identical with that pro-
vided in article ﬁIX, section 9, except that_L?e
advertisement was for two weeks only, and not for 4
three months. As remarked in California, thﬁ co?farn,1 e
tution framers ordain and declare that no ot efaigt g
mode or machinery is permissible to ’ﬁc?Zeicefhe'szhama
doing the act permitted. It is also he é hz the Alaba
cage above cited that an amendmencwca?;:zrefore hﬂvey
.:i 1:§gtiog§anT;2a;eE;gZiggg.ameﬁdment is provided
:7 :h: solemnity of the constltUtionalcﬁzscfzsnfé ﬁzd
another method of amendment has been a ; lTél A
invoked. We can see no other result bu ‘;vnil ¢
attempt is nugatory, and of absolutely no o

The Court then noted:

"If it is held that the conand 33,;?e{z$a£ef::{3?ﬁ
d amendment o
R ied 1 pyhlizre:t?;?pozﬁd may be disregarded, why
ot IO? ;islativé department of the government
B iew the ;é ractice, and disregard the require-
T ehat fa rgposed amendment shall be voted for
gen;vghzéiiéz gf the members elected to each house,
y -




or the requirement that th
€ proposed amendmen
the ayes and noes of each house, shall be entgéegigg
lr respective journalg? If one require-

essential, why is not ano
: ! ther? And i
1s essential and what is o

AP not?
rules are such distinctions to be made? And by what

does not itself make them. The framers of that instru-
223: ?gge ggldlsténctlon in the requirements They
m mandatory; and, if a court comme
‘ L mmences t
nullify their commands by construction, we do not kngw

where the.court would commence, or where it would end
or where it would draw the line which the constitution
says shall not be drawn."

The Court finally concluded:

woo-aaamhoem;.-;

'"We have felt wholly satisfied that the omission to
publish the proposed amendment, as required by the

10 constitution, is fatal to its adoption; but we have
considered the question at perhaps some length, and
11 have quoted from the authorities with much liberality,
: because this is the first time that such a question of
12 construction has been before us. We cannot but be of
opinion, with Judge Cooley, that we would be treading
13 upon extremely dangerous ground were we to hold that a
solemn constitutional provision was simply directory
14 and nonessential when we face the express mandatory
language of the provision, and also the additional
15 and separate command of the constitution that the
, provision is mandatory. The command of the constitu-
16 tion is in no uncertain voice. We cannot misunder-
‘ stand it. We cannot do other than render to it the
17 obedience which our duty demands. It provides that

an amendment may be adopted by certain methods.
These methods were not employed. Another method was
resorted to. That method accomplished nothing. The
amendment was not adopted."

The rules set forth in the Tooker case have been repeat-

edly followed: Palmer v. City of Helena, 19 Mont. 61 at 68,

47 P. 209 (on municipal bond issue); Durfee v. Harper, 22

"Mont. 354 at 363, 56 P. 582 (on calling in of District Judges
re amendment to the Constitution was not in journals of

jslative assembly); In re Weston, 28 Mont. 207 at 231

P. 512 (on extending jurisdiction of District Judges);

97 Mont. 429, 35 P. 2d 110 at 113

mendment in

ton v. Mitchell,

Syllabi 1 and 2 (on requirement (o publish a

24 823
house journal):. State v. Regan, 113 Mont. 343, 126 [P-

validity of initiative act regarding

B o
(on the question © gk
i o

ification of Sheriff; the Court stating at Page 826
: » Y b ez
E. "Since the provisions

the Pacific citation under Syllabus 30:

-6-

The constitution




State- ex.

rel. Evans v, Stewart, 53 Mont: 18, 161 P. 309

and State ex, rel. Woods v. Tooker
Ragsdale Co. v. State Board,

Vaughn &
32, 96 P. 24 420 at 424

109 Mont,
I Syllabi 18 to 20 (involving license fee

1
2
3
4
5| Syllabus 15,
6
:
8
9

which this Court misuses in itg majority opinion at Page 9);

State v, Bottomly, 148 P. 24 545,

116 Mont. 96 (the particu-

lar value of this case is the preservation of the dissenting

opinion of the Brief of District Court Judge Leiper); State

V. Murray, 354 P. 24 552 at 556 to 558 Syllabi 4 and 5. 13
Mont.

7
568 (co_ncerning the problems of publication of proposed

amendment to the Constitution). With this lengthy precedence,

our current Court will surely wish to reconsider the conclu-
{| sion of the majority opinion which allows for the passage of
the proposed Constitution without compliance with the mandate

| of the Constitution that such revisions, alterations, or amend-

"a majority of the electors voting at the election''. The

ion of Article XIX, Section 8, of the Montana Constitu-

has no power or discretion under the Montana Constitution

ge the requirement. As indicated in the Tooker case,

lﬁg people have the power to change the voting require-

By the opinion of the current majority of this Court,

will of the people of Montana, 4&s provided in Section 8,

has been circumvented.
bmitted,

suSgQ VY, P.On

i l\* ». é{‘\/%‘%’ I

Attorneys for Petitioner

ley C. Burger
gggnEaZt Main Streeg715
Bozeman, Montana 5
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IN THE SUPREME COURT OF THE STATE OF MONTANA

No.. 123089

THE STATE OF MONTANA, ex rel. WILLIAM F. CASHMORE, M.D.,
and STANLEY C. BURGER,

Relators,

—-vs-—

FORREST H. ANDERSON, as Governor of the State of Montana,

Respondent.

ADDENDUM TO MEMORANDUM IN SUPPORT

OF OBJECTIONS TO PETITIONS

Introduction.

On September 15, 1972, relator Stanley C. Burger
filed with this court a document titled, "Addendum to
Petition for Rehearing". Respondents, by this addendum,
continue to rely on their Objections to Petitions for

Rehearing filed on September 11, 1972.

Argument.

Petitioner Burger's Addendum should be summarily
denied by this court for the reasons indicated on pages
1 through 3 of respondent's Memorandum in Support of
Objections to Petition.

Relator relies heavily on the older case of State ex

rel. Woods v. Tooker, 15 Mont. 8, 37 P. 840 (1894). 1In

the Tooker case a constitutional amendment was proposed

and voted upon, but had not met the specific publication
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requirements of Article XIX, section 9, Constitution of
Montana. The court interpreted a clear constitutional
provision and said in effect: "The provision is clear,
and as it is a constitutional provision it is mandatory."
In the matter at bar, the constitutional provision is at
most ambiguous. This court properly determined what the
ambiguous provision means, using proper rules of inter-
pretation. This court then applied the constitutional
provision under consideration as is required by the Tooker
decision. The effect of the court's action is: The
provision is ambiguous. The provision is interpreted to
determine the meaning of the framers. After proper
interpretation, the provision is mandatory. (The consti-
tution must receive a majority of valid votes cast thereon
before passage.)

Respondent agrees that the Tooker decision is binding
as to the application of clear constitutional requirements
and as to the application of ambiguous constitutional
requirements upon determination of the meaning of the
ambiguous requirement. Respondents submit, however, that
the decision is not in point in the interpretation of an

ambiguous constitutional provision.

Respectfully submitted this 21st day of September,
1972.

ROBERT L. WOODAHL
Attorney General

By:

WILLIAM N. JE N
Assistant Attorney General

Office of the Attorney General
State Capitol

Helena, Montana 59601
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€. W. Leaphart,; Jr.:
Montana Club Building
Helena, Montana 59601

Diana S. Dowling
519 North Rodney
Helena, Montana 59601

D. Patrick McKittrick
1713 Tenth Avenue South
Great Falls, Montana 59401

Lawrence Eck
310 North Higgins
Missoula, Montana 59801

Franklin S. Longan
Securities Building
Billings, Montana 59101

John Layne III
1301 University Avenue
Helena, Montana 59601

Clayton R. Herron
P, O. Box 783
Helena, Montana 59601

Donald C. Robinson
Silver Bow Block
Butte, Montana 59701

William F. Meisburger
Courthouse
Forsyth, Montana 59327

Robert L. Kelleher
2108 Grand Avenue
Billings, Montana 59103

Calvin A. Calton 3
P. O. Box 1178
Billings, Montana 59101

Forrest H. Anderson
Governor of the State of Montana
Helena, Montana 59601

Keller, Reynolds and Drake
South Annex, Power Block
Helena, Montana 59601
Morrow, Nash & Sedivy

208 East Main Street
Bozeman, Montana 59715

DATED this 2lst day of September, 1972.

ROBERT L. WOODAHL
Attorney General

By: ldf\!9;0n~ ‘)'§§‘b°lhhs

WILLIAM N NJENSEN
e
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