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f1t1J1er1 In the tmmel, whleb right is essen­
tially adverse to the lode applicant; but 
where there hiU! been no discovery in the 
tunnel, and it cannot be demonstrated that 
the lode will be cut by the tunnel bore, there 
Is no necessity for an adverse cla.im.." 

Without further review of the confiicting 
authorities, it would seem that whatever 
may be the propriety or advantage of an 

~ adverse suit, one ea.nnot be adjudged necea­
~ ary when*Congress has not specifically re­

quired it. Until the discovery of a lode or 
ftiD within the tunnel, its owner has only 
a possibility. He is like an explorer on the 
surface.. Adverse proceedings are called for 
only when one mineral claimant contests the 
right of another mineral claimant. 

If the defendant wae not estopped by a 
failure to institute adverse proceedings, 
then the trial court erred in striking out 
the parts of the answer in reference to the 
elate of plaintiff's discovery, and the judg­
ment of the court of appeals was right. 

This conclusion avoids the necessity of 
any inquiry as to the effect of the alleged 
estoppel, and the judgment of tluJ OWouil 
Courl of Appeala is afli.rmed. 

(196 u. s. 37li) 

SWIFT & COMPANY et Gl., Appf•., .,_ 
UNITED STATES. 

lntenfofe commerC6-11nlawful rutromt• 
Gn.d monopoli68-COmbinotiOM of meat 
d.ealer8---6utficiency of allegation. t1f bill. 

I. A general allegation of Intent ma:J eolor and 
apply to all the speclfte charges of a bill 
which seeks relief against alleged vlolatlona 
of the act of July 2, 1890 (26 Stat. at L. 
209, cbap. 647, U. 8. Comp. Stat. 1901, p. 
8200), to protect trade and eommerce against 
unlawful restraint& and monopollea. 

& A bill charges a violation of the act ot July 
2, 1890 (26 Stat. at L. 209, chap. 647, U. 8. 
Comp. Stat. 1901, p. 8200), to protect trade 
and commerce against unlawful restralnta and 
monopolies, as agalnat the objections of want 
of equity, moltltarlousneas, and tallure to set 
forth su1Dcien t definite or specllle ta.eta, where 
It avers the existence ot a combination of a 
dominant proportion ot the dealers In fresh 
meat throughout the United States not to bid 
against each other In the live stock marketa 
of the different states, to bld up prices for a 
few days In order to Induce shlpmenta to the 
lltoek yards, to 1l.x selling prices, and to that 
end to restrict shipments of meat when nec­
essary, to establish a unltorm role ot c:redlt 
to dealers, and to keep a bla.ck list, to make 
uniform and Improper eharges fOr eartage, 
and to secure less than Ia wful trelght rates, 
to the exclusion of eompet1tora. 

a. A combination of Independent meat 4eal­
ers, In aid of an attempt to monopolize eom­
merce In fresh meat among the states, to re­
Hrlc:t the eompetltlon of their respec:tlve 

agents when porehaslng stoek far th- bl tile 
stock :Jards, Is an Interference with lntsl-o 
state commerce, forbidden by the act of Jul7 
2, 1890, (26 Stat. at L. 209, chap. 647, U. 8. 
Comp. Stat. 1901, p. 8200), to protect trade 
and commeree agalnat unlawful restraints 
and monopolies, where sucb dealers and their 
slaughtering establishment& are largely In dif­
ferent statee from thosa ot the stock yards, 
and the sellers of the cattle largely In differ­
ent states trom elther. 

4. Trade In treah meat Is su11lclently shown to 
be commerce among the states, protected from 
restraint by the act ot July 2, 18!10, (26 
Stat. at L. 209, chap, 647, U. S. Comp. Stat. 
1901, p. 3200), by allegations In a bill charg­
Ing meat dealers wlth violations of that act, 
wblcb, even If they Import a technical pase­
lng of title at the slaughterln~r placea In 
cases ot sales, also Import that the sales are 
to persons In other states, and that the ship­
menta to other states are pursuant to such 
sales, and by allegation& charging sales of 
aucb meat by their agents In other states, 
which Indicate that some, at least, ot the 
sales were In the original packages. 

5. Vagueness cannot be asserted of a charge ID 
a bill seeking relief against an attempt to 
monopolize commerce In fresh meat among 
the states, In vlolatl.on of the act of Ju!y 2, 
1890 (26 Stat. at L. 209, chap. 647, U. 8. 
Comp. Stat. 1901, p. 8200), that a comblna. 
tloo exlsta among Independent meat dealen 
to restrain their respective agenta from bld­
dtng against each other when purchasing live 
stock tor them In the stock yards. 

8. Interstate commerce Is unlawfully ,.. 
strained, In violation ot the act of July 2, 
1890 (26 Stat. at L. 209, chap. 647, U. 8. 
Comp. Stat. 1901, p. 8200), by a combination 
ot Independent meat dealers, In aid of an at­
tempt to monopollse commerce In fresh meat 
among the states, to bid op prices tor live 
stock tor a few days at a time, In order to 
Induce cattle men In other states to make 
lar~e shipment& to the stock yards, or by a 
combination tor the same purpose to ftx the 
selling price ot fresh meat, and to that end 
to reatrlet shipments, when necessary, to es­
tablish a unltorm rule of credit to dealen, 
and to keep a black list, or by a comblnatloa 
ln aid of such purpose to make uniform and 
Improper charges for cartage tor the delivery 
of meat sold to be shipped to dealers and eon­
somers In the several states. 

7. A CIOmblnatlon to secure !eBB than lawful 
freight rates, entered Into by Independent 
meat dealers with the Intent to monopolize 
commerce In freah meat among the several 
states, Is forbidden by the act of July 2, 
1890 (26 Stat. at L. 209, chap. 647, U. 8. 
Comp. Stat. 1901, p. 8200), to protect trade 
and e10mmerce against unlawful restraints 
and monopollea. 
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lations of the act of July 2, 1890 (26 Stat. 
at L. 209, chap. 647, U. S. Comp. Stat. 1901, 
p. 3200), to protect trade and commerce 
against unlawful restraints and monopolies. 
Modified by making the injunction more 
specific, and a8 mod·ified affirmed. 

See same case below, 122 Fed. 529. 
The facts are stated in the opillion. 
Mesartl. John S. Miller and Merritt 

BtafT for appellants. 
Attorney General Moody and Mr. W. A. 

e Day for appellee. 
a: 
.~ •Mr. Justice Holmes delivered the opin­

ion of the court: 
This is an appeal from a decree of the 

eircuit court, on demurrer, granting an in­
junction against the appellants' commission 
of alleged violations of the act of July 2, 
1800 (26 Stat. at L. 209, chap. 647, U. S. 
Comp. Stat. 1901, p. 3200), "to Protect 
Trade and Commerce against Unlawful Re­
lltraints and Monopolies." It will be neces­
sary to consider both the bill and the decree. 
The bill is brought against a number of 

.... corporations, firms, and individuals of dif­
Cl ferent states, and makes the following aile­
~!' gations: 1. The *defendants (appellants) 

are engaged in the business of buying live 
stock at the stock yards in Chicago, Omaha, 
St. Joseph, Kansas City, East St. Louis, 
and St. Paul, and slaughtering such live 
stock at their respective plants in places 
named, in "different states, and converting 
the live stock into fresh meat for human 
eonsumption. 2. The defendants "are also 
engaged in the business of selling such fresh 
meats, at the several places where they are 
so prepared, to dealers and consumers in 
·divers states and territories of the said 
United States other than those wherein the 
·Bald meats are so prepared and sold as 
.aforesaid, and in the District of Columbia, 
,and in foreign countries, and shipping the 
·same meats, when so sold, from the said 
places of their preparation, over the several 
·Jines of transportation of the several rail­
·road companies serving the same as common 
. ea,rriers, to such de.'llers and consumers, pur­
IIWUlt to such sales." 3. The defendants also 
are engaged in the business of shipping such 
fresh meats to their respective agents at the 
principal markets in other states, etc.. for 
·sale by those agents in those markets to 
.dealers and consumers. 4. The defendants 
together control about six tenths of the 
whole trade and commerce in fresh meats 
among the states, territories, and District 
of Columbia, and, 5, but for the acts charged 
would be in free competition with one an­
Gther. 

8. ID order to restrain competition 
amcmg themselves as to the purchase of live 
.toek, defendants have engaged in, and in· 

tend to continue, a combination for reqtdl!'­
ing, and do and will require, their respeetive 
purchasing agents at the stock yards men­
tioned, where defendants buy their live 
stock (the same being Stock produced and 
owned principally in other states and 
shipped to the yards for sale), to refrain 
from bidding against each other, "except 
perfunctorily and without good faith," and 
by this means compelling the owners of 
such stock to sell at less prices than they 
would receive if the bidding really was com­
petitive. 

. 7. For the same purposes the defendants 
combine to bid up, through their agents, ~ 
the prices of live stock for a few days at*a ;.'-' 
time, "so that the market reports will show 
prices much higher than the state of the 
trade will warrant," thereby inducing stock: 
owners in other states to make large ship­
ments to the stock yards, to their disad· 
vantage. 

8. For the same purposes, and to monopo­
lize the commerce protected by the statute, 
the defendants combine "to arbitrarily, from 
time to time, raise, lower, and fix prices, 
and to maintain uniform prices at which 
they will sell ... to dealers throughout the 
states. This is effected by secret periodical 
meetings, where are fixed prices to be en· 
forced until changed at a subsequent meet­
ing. The prices are maintained directly, and 
by C?llusively restricting the meat shipped 
by the defendants, whenever conducive to 
the result, by imposing penalties for devia· 
tions, by establishing a uniform rule for the 
giving of credit to dealers, etc., and by noti­
fying one another of the delinquencies of 
such dealers, and keeping a black list of de­
linquents, and refusing to sell meats to 
them. 

9. The defendants also combine to make 
uniform charges for cartage for the delivery 
of meats sold to dealers and consumers in 
the markets throughout the states, etc., 
shipped to them by the defendants through 
the defendants' agents at the markets, when 
no charges would have been made but for 
the combination . 

10. Intending to monopolize the said com­
merce, and to prevent competition therein, 
the defendants "Itave all and each engaged 
in and will continue" arrangements with the 
railroads whereby the defendants received, 
by means of rebates and other devices, rates 
less than the lawful rates for transporta­
tion, and were exclusively to enjoy and 
share this unlawful advantage to the ex­
clusion of competition and the public. By 
force of the consequent inability of competi­
tors to engage or continue in such commerce, 
the defendants are attempting to monopo­
lize, have monopolized, and will monopoliz.e. 
the commerce in live stock and fresh meat!! 
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among the states ll.lld terrltorlea and with 
M foreign countries, and, 11, the defendants 
g; are and have been in conspiracy with each 
• ot.her, with • the railroad companies, and 

others unk""llown, to obtain a monopoly of 
the supply and distribution of fresh meats 
throughout the United States, etc. And to 
that end defendants artificially restrain the 
commerce and put arbitrary regulations in 
force affecting the same from the shipment 
of the live stoek from the plains to the 
ftnal distribution of the meats to the con­
IIUD18r. There is a prayer for nn injunction 
of the most comprehensive sort, against all 
the foregoing proceedings and others, for 
discovery of books and papers relating di­
reetly or indirectly to the purchase or ship­
ment of Uve stock, and the sale or ehipment 
of fresh meat, and for an answer under 

., oath. The injunction issued is appended in 
1: • uote.t 
• •To sum up the bill more shortly, it 

eharges a combination of a dominant pro­
portion of the dealers in fresh meat through­
out the United States not to bid against 
each ether in the live-stock markets of the 
IWfe-.rent states, to bid up prices for a few 

f""Alt4 now, upon motloa of the said attorney, 
tbe eourt doth order that the preliminary In­
Junction heretofore awarded In this cause, to 
restrain the said defendants and each of them, 
their respect! ve agents and attorneys, and all 
other persons acting In their behalf, or In be­
half of either of them, or elalmlug so to aet, 
from entering Into, taking part In, or perform­
~ 8.llJ' eontraet, eomblnatlon, or CODBPirscy, the 
1Jurpose or elrect of which will be, aa to trade 
and commet"ee Ln fresh meats between the sev­
eral statell and territories and the District of 
Columbia, a restraint of trade, In violation of 
t!le provisions of the aet of CoD.grellll approved 
luly 2, 1890, entitled 'An Act to Protect Trade 
and Commerce against Unlawful Restraints and 
Monopolies, • either by directing or requiring 
their respective agents to retrain from bidding 
qalnBt eaeh other In the purchase of live stock ; 
w eolluslvely, and by lljp"88ment, to refrain 
fJom bidding against each other at the sales 
of live stock ; or, by combination. conspiracy, or 
eontract, rslslng or lowering prices or ftrlng 
anlform prices at which the said meats will be 
sold, either directly or through their respective 
agents ; or by curtailing the quantity of such 
meats shipped to such markets and agents; or 
by establishing and maintaining rules for the ~v­
tng of credit to dealers In sudl meats, the etreet 
of which rules will be to reetrlct competition ; 
or b:r Imposing uniform charges for cartage and 
delivery of such meats to dealers and eonsumers, 
the e1fect of wh lch will be to restrict eompetl­
doD ; or by any other method or device, the pur­
pose and effect of whleh Is to restrain commerce 
u atoresald ; and also from violating the pro­
visions of the aet of Congresa approved July 2, 
1890, entitled 'An Act to Protect Trade and 
Commerce agalnst Unlawfnl Restraints and Mo­
nopolies,' by eomblnlng M' eonsplrlng together, 
or wtth eecll other and others, to monopolise or 
attempt to monopolize any part of the tra4B and 
eommeree In fresh meats among the several 

days In order to fndnce the cattle men te­
send their stoek to the stoek yarda, to fix 
prices at which they will sell, and to that 
end to restrict shipments of meat when· 
necessary, to establish a uniform rule of 
credit to dealers, and to keep a bln.ck list, 
to make uniform and improper charges for 
eartage, and finally to get less than lawful 
rates from the railroads, to the exclusion 
of competitors. It is true that the last 
charge is not clearly stated to be a part of 
the combination. But as it is alleged that 
the defendants have each and all made ar­
rangements with the railroads, that they 
were exclush·ely to enjoy the unlawful ad­
vantage, and that their intent in what they 
did WB.S to monopolize the co=erce and to .., 
prevent oompetition, and in view of the gen- 1:: 
eral allegation to which we*shall refer, we • 
think that we have stated correctly the pur­
port of the bill. It will be noticed further 
that the intent to monopolize is alleged for 
the first time in the 8th section of the bill 
as to raising, lowering, and fixing prices. 
In the earlier sections, the intent alleged 
is to restrain competition among them­
selves. But, after all the specifl.a charges, 

states and territories and the District of Colum­
bia, by demanding, obtaining, or, with or with­
out the connivance of the ofllcers or agents 
thereof, or any of them, receiving from rallroad· 
companies or other common carriers transport. 
lug such tresb meats In such trade and com· 
merce, either directly or b7 means of rebates, or 
by any other device, transportation of or for 
such meata, from the points of the preparatiOII 
and production of the same from live stock or 
elsewhere, to tiH! markets for the sale of the 
same to dealera aud consumers In other atatell­
and territories than those wherein the same are 
110 prepared, or the District of Columbia, at Jess. 
than the regular rates which may be established 
or In force on their several lines of transporta­
tion, under the provisions In that behalf of the­
Jaws of the said United States for the regula­
tion of commerce. be, and the same Is hereby, 
made perpetual. 

"But nothing herein shall be construed to pro­
hibit the said defendants from agreeing upoD 
chargee for cartage a.nd delivery, a.nd other In­
cidents connected with local salea, where sucb 
charges are not calculated to have any effect 
upon competition In the sales and delivery of 
meats; nor from establishing and maintain~ 
rules for the giving of eredlt to dealers where 
such rules In good fsfth are calculated solel1 to 
protect the defendants against dishonest or Ir­
responsible dealers, nor from curtailing the 
quantity of meats shipped to a given muket 
where tile purpose of such arrangement In goo4 
faith Is to prevent the over-accumulation of 
meats as perishabLe articles In such markets. 

'"Nor shall anything herein contained be COD­

strued to restrain or Interfere with the aet1011 
of any single company or llrm, by Its or their 
ofllcera ar agents (whether 11neh oflleera or 
agents are themselves persona.IIJ made partll!ll 
defendant hereto az not), aettng wtth respeet 
to Its or thetr own corporate or firm bnstnea, 
property, or a1fall'll." 
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there Ia a general allegation that the de­
fendants are conspiring with one another, 
the railroads and others, to monopolize the 
supply and distribution of fresh meat 
throughout the United States, etc., as has 
been stated above, and it seems to us that 
this general allegation of intent colors and 
applies to all the specific charges of the 
bill. Whatever may be thought concerning 
the proper construction of the statute, a bill 
In equity is not to be read and construed as 
an indictment would have been read and 
eonstrued a hundred years ago, but it is to 
be taken to mean what it fairly conveys to a 
clispassionate reader by a fairly exact use 
of English speech. Thus read this bill seems 
to us intended to allege successive elements 
caf a single connected scheme. 

We read the demurrer with the same 
liberality. Therefore we take it as applying 
to the bill generally for multifariousness 
and want of equity, and also to each section 
of it which makes a charge, and to the dis· 
eovery. The demurrer to the discovery will 
Dot need discussion in the view which we 
take concerning the relief, and therefore we 
turn at once to that. 

The general objection Is urged that the 
bill does not set forth sufficient definite or 
~pecific facte. This objection is serious, but 
it seems to us inherent in the nature of the 
ease. The scheme alleged is so vast that it 
presents a new problem in pleading. If, 
as we must assume, the scheme is enter­
tained, it is, of course, contrary to the very 
words of the statute. Its !dze makes the 
nolation of the law more conspicuous, and 
yet the same thing makes it impossible to 
fasten the principal fact to a certain time 
nnd place. The elements, too, are so numer-

CD ous and shifting, even the constituent parts 
~ alleged are, and from their nature must be, 
• 10 extensive in time•and space, that some­

thing of the same impossibility applies to 
them. The law has been upheld, and there­
fore we are bound to enforce it notwith· 
etanding these difficulties. On the other 
hand, we equally are bound, by the first 
principles of justice, not to sanction a de­
eree so vague as to put the whole conduct 
of the defendants' business at the peril of a 
RIDmons for contempt. We cannot issue a 
general injunction against all possible 
breaches of the law. We must steer between 
these opposite difficulties as best we can. 

The scheme as a whole seems to us to be 
within reach of the law. The constituent 
elements, as we have stated them, are 
enough to give to the scheme a. body and, 
fur all that we can say, to aceomplish it. 
Moreover, whatever we may th1Dk of them 
separately, when we take them up as dis­
tinct charges, they are alleged sufficiently as 
elemeata of the seheme- It Ia suggested 

that the several nets aaa~ e.?e b.wfal, 
and that Intent ean make no difi'eranea. But 
they are bound together as tho parte of a 
single plan. The plan may make the partS 
unlawful. ..HkeM v. Wiscon.riB, 195 U. B. 
194, 206, 25 Sup. Ct. Rep. 3, 49 L. ed. 154. 
The statute gives this proceeding against com­
binations in restraint of commeroe among 
the states and against attempte to monopo­
lize the same. Intent is almost essential to 
such a combination, and is essential to such 
an attempt. Where acts are not sufficient 
in themselves to produce a result which the 
law seeks to prevent,-for instance, the 
monopoly,-but require further acts in addi­
tion to the mere forces of nature to bring 
that result to pass, an intent to bring it to 
pass is necessary in order to produce a dan­
gerous probability that it will happen. 
Com. v. Peaslee, 177 Mass. 267, 272, 59 N. 
E. 55. Hut when that intent and the conse­
quent dangerous probability exist, this stat­
ute, like many others, and like the common 
law in some cases, directs itself against that 
dangerous probability as well as a.gaiust the 
completed result. What we have said dis­
poses incidentally of the objection to the 
bill as multifarious. The unity of the plan 
embraces all the parts. .,. 

One further observation should be made. ~ 
Although the*oombina.tion alleged embra.ca. .. 
restraint and monopoly of trade within il 

singie state, its effect upon commerce among 
the states is not a.ecidental, secondary, re­
mote, or merely probable. On the allega­
tions of the bill the latter commerce no 18118, 
perhaps even more, than commerce within a 
single state, is an object of attack. Sea 
Leloup v. Pori of Mobile, 127 U.S. 640, 647, 
32 L. ed. 311, 314, 2 Inters. Com. Rep. 1M, 
8 Sup. Ct. Rep. 1380; Crutcher v. Kentuck1/, 
141 U. S. 47, 59, 35 L. ed. 649, 652, 11 Sup. 
Ct. Rep. 851; Allen v. Pullman's Palace OM 
Co. 191 U. S. 171, 179, 180, 48 L. ed. 134, 
138, 24 Sup. Ct. Rep. 39. Moreover, it Is 
a direct object; it is that for the sake of 
which the several specific acta and course~~ 
of conduct are done and adopted. Therefore 
t.hil case is not like United 8f4tu v. ]!). 0. 
Knight Co. 166 U. B. I, 39 L. ed. 325, 15 
Sup. Ct. Rep. 249, where the subject-matter 
of the combination was manufacture, and 
the direct object monopoly of manufacture 
within a state. However likely monopoly of 
commerce among the states in the article 
manufactured was to follow from the agree­
ment, it was not a necessary consequence 
nor a primary end. Here the subject-matter 
is sales, and the very point of the combina­
tion Is to restrain and monopolize com· 
merce among the states ill respeet to B1lCh 
saiee. The two eases are near to eaeh other, 
as sooner or later always must happeD 
wllere lines are to be drawn, but thf· 1m. 

owner
Highlight
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between them Ill dlstinet. Montague ~ Uo. 
v. Lowry, 193 U. S. 38, 48 L. ed. 608, 24 
Sup. Ct. Rep. 307. 
• So, again, the ·line is distinct between this 
case and Bopkin8 v. United States, 171 U.S. 
578, 43 L. ed. 290, 19 Sup. Ct. Rep. 40. All 
that was decided there was that the local 
business of commission merchants was not 
co=erce among the states, even if what 
the brokers were employed to sell was an 
object of such commerce. The brokers were 
not like the defendanta before us, themselves 
the buyers and sellers. They only furnished 
certain facilities for the sales. Therefore, 
there again the effecta of the combination 
of brokers upon the commerce was only in· 
direct, and not within the act. Whether the 
case would have been different if the com· 
bination had resulted in exorbitant. charges 
was left open. In Ander8on v. United 
States, 171 U. S. 604, 43 L. ed. 300, 19 Sup. 
Ct. Rep. 50; the defendants were buyers and 

Ill sellers at the stock yards, but tbeir agree­
~ ment was merely not to employ brokers, or 
0 to ~recognize yard-traders, who were not 

members of their association. Any yard­
trader could become a member of the asso­
ciation on complying with the conditions, 
and there was said to be no feature of 
monopoly in the case. It was held that the 
combination did not directly regulate com­
merce between the states, and, being formed 
with a different intent, was not within the 
act. The present case is more like Monta­
gue ~ Co. v. Lowry, 193 U. S. 38, 48 L. ed 
608, 24 Sup. Ct. Rep. 307. 

For the foregoing reasons we are of opin­
ion that the carrying out of the scheme al­
leged, by the means set forth, properly may 
be enjoined, and that the bill cannot be dis­
missed. 

So far it has not been necessary to con­
aider whether the facts charged in any sin­
gle paragraph constitute co=erce among 
the states or show an. interference with it. 
There ca~ be no doubt, we apprehend, as to 
the collective effect of all the facts, if true, 
and if the defendants entertain the intent 
alleged. We pass now to the particulars, 
and will consider the corresponding parts 
of the injunction at the same time. The 
first question arises on the '6th section. 
That charges a combination of independent 
dealers to restrict the competition of their 
agents when purchasing stock for them in 
the stock yards. The purchasers and their 
slaughtering establishments are largely in 
different states· from those of the stock 
yards, and the· sellen of the cattle, perhaps 
it is not too much to assume, largely in dif­
ferent states from either. The intent of the 
combination is not merely to restrict com­
petition among the parties, but, as we have 
said, by forca of the general allegation a.t 

the end of the bill, to aid in an attempt to 
monopolize co=erce among the states. 

It is said that this charge is too vague 
and that it does not set forth a case of com· 
merce among the states. Taking up the 
latter objection first, commerce among the 
states is not a technical legal conception, 
but a practical one, drawn from the course 
of business. When cattle are sent for sale 
from a place in one state, with the expecta· 
tion that they will end their transit, after=­
purchase, in another, and when in effect~­
they do so, with only the interruption;,'· 
necessary to find a purchaser at the stock 
yards, and when this is a typical, constantly 
recurring course, the current thus existing 
is a current of commerce among the states, 
and the purchase of the catt!e is a part and 
incident of such commerce. What we say­
is true at ]east of such a purchase by resi· 
dents in another state from that of the· 
seller and of the cattle. And we need not. 
trouble ourselves at this time as to whether· 
the statute could be escaped by any­
arrangement as to the place where the sale· 
in point of law is consummated. See Nor­
folk ~ W. R. Co. v. Sims, 191 U. S. 441, 48· 
L. ed. 254, 24 Sup. Ct. Rep. 151. But the-
6th section of the bill charges an interfer· 
ence with such sales, a restraint of the par· 
ties by mutual contract, and a combination­
not to compete in order to monopolize. It 
is immaterial if the section also embraces­
domestic transactions. 

It should be added that the cattle in the 
stock yard are not at rest even to the ex• 
tent that was held sufficient to warrant tax· 
ation in American Steel ~ Wire Co. v •. 
Speed, 192 U. S. 500, 48 L. ed. 538, 24 Sup. 
Ct. Rep. 365. But it may be that the ques­
tion of taxation does not depend upon­
whether the article taxed may or may not 
be said to be in the course of co=erce be­
tween the states, but depends upon whether 
the tax so far affects that commerce as to­
amount to a regulation of it. The injuno­
tion against taking part in a combination. 
the effect of which will be a restraint of 
trade among the states, by directing the 
defendants' agents to refrain from bidding 
against one another at the sales of live 
stock, is justified so far as the subject-mat­
ter is concerned. 

The injunction. however, refers not to 
trade among the states in cattle, concerning 
which there can be no question of original 
packages, but to trade in fresh meats, aa 
the trade forbidden to be restrained, and it 
is objected that the trade in fresh meata 
described in the 2d and 3d sections of the 
bill is not commerce among the states, be­
cause the meat is sold at the slaughtering 
places, or, when sold elsewhere, may be solcl 
in less than the original packages. But the 
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~ allegations of the 2d seetion, even lf they 
• Import a technical passing•of title at the 

slaughtering places, also import that the 
sales are t{) persons in other states, and that 
the shipments to other states are part of 
the transaction,-"pursuant to such sales,'' 
--e.nd the 3d section imports that the same 
things which are sent to agents are sold 
by them, and sufficiently indicates that 
some, at least, of the sales, are of the origi­
nal packages. :Moreover, the sales are by 
persons in one state to persons in another. 
But we do not mean to imply that the rule 
which marks the point at which state taxa­
·tion or regulation becomes permissible neces­
-earily is beyond the scope of interference by 
·Congress in cases where such interference is 
deemed necessary for the protection of com­
-merce among the states. Nor do we mean 
to intimate that the statute under consid­
eration is limited to that point. Beyond 
what we have said above, we leave those 
questions as we find them. They were 
touched upon in Northern Securities Co. v. 
United States, 193 U. S. 197, 48 L. ed. 679, 
24 Sup. Ct. Rep. 436. 

We are of opinion, further, that the 
.charge in the 6th section is not too vague. 
·The charge is not of a single agreement, but 
-of a course of conduct intended to be con­
tinned. Under the act it is the duty of the 
eourt, when applied to, to stop the conduct. 
The thing done and intended to be done is 
perfectly definite: with the purpose men­
tioned, directing the defendants' agents and 
Inducing each other to refrain from compe­
tition in bids. The defendants cannot be 
ordered to compete, but they properly can 
be forbidden to give directions or to make 
agreements not to compete. See Addyston 
Pipe & Steel Co. v. United States, 175 U. S. 
211, 44 L. ed. 136, 20 Sup. Ct. Rep. 96. The 
Injunction follows the charge. No objection 
was made on the ground that it is not con­
fined to the places specified in the bill. It 
ICCIIIJI to us, however, that it ought to set 
forth more exactly the transactions in which 
such directions and agreements are forbid­
den. The trade in fresh meat referred to 
should be defined somewhat as it is in the 
bill, and the sales of stock should be con­
fined to sales of stock at the stock yards 
named, which stock is sent from other states 

.,. to the stock yards for sale, or is bought at 
: those yards for transport to another state. 
.: • After what we have said, the 7th, 8th, and 

9th sections need no special remark, except 
that the cartage referred to In § 9 is not 
an independent matter, sncll as was dealt In 
In New York eli! rel. Pcmutylflania R. Co. v. 
Knight, 192 U. S. 21, 48 L. ed. 325, 24 Sup. 
Ct. Rep. 202, but a part of the contemplated 
tranait,-ca.rtage for delivery of the goods. 
The general words of the injunction "or by 

any other method or device, the purpose aDd 
effect of which is to restrain commerce u 
afore&aid,., should be stricken out. The d&­
fendants ought to be informed, as aeca­
rately as the case pennits, what they are 
forbidden to do. Specific devices are men­
tioned in the bill, and they stand prohibited. 
The words quoted are a sweeping injunction 
to obey the law, and are open to the objec­
tion which we stated at the beginning, that 
it was our duty to avoid. To the same end 
of definiteness, so far as attainable, the 
words "as charged in the bill," should be 
inserted between "dealers in such meats,,. 
and "the effect of which rules," and two 
lines lower, as to charges for cartage, the 
same words should be inserted between 
"dealers and consumers" and "the effect of 
which." 

The acts charged in the lOth section, 
apart from the combination and the intent, 
may, perhaps, not necessarily be unlawful, 
except for the adjective which proclaiiiiJI 
them so. At least we may assume, for pur­
poses of decision, that they are not unlaw· 
ful. The defendants severally lawfully may 
obtain less than the regular rates for trans­
portation if the circumstances are not sub­
stantially similar to those for which the 
regular rates are fixed. Act of Feb. 4, 1887, 
24 Stat. at L. 379, chap. 104, § 2, U. S. 
Comp. Stat. 1901, p. 3155. It may be that 
the regular rates are fixed for carriage in 
cars furnished by the railroad companies, 
and that the defendants furnish their own 
cars and other necessities of transportation. 
We see nothing to hinder them from com­
bining to that end. We agree, as we already 
have said, that such a combiQation may be 
unlawful as part of the general scheme set 
forth in the bill, and that this scheme as a 
whole might be enjoined. Whether this par· 
ticular combination can be enjoined, as it~ 
is, apart from its connection with the other ; 

-elements, if entered into with the intent to~ 
monopolize, as alleged, is a more delicate 
question. The question is how it would 
stand if the lOth section were the whole 
bill. Not every act that may be done with 
intent to produce an unlawful result is un· 
lawful, or constitutes an attempt. It is a 
question of proximity and degree. The dis­
tinction between mere preparation and at­
tempt is well 1..--nown in the criminal law. 
Com. v. Pea.slee, 177 Mass. 267, 272, 59 N. 
E. 55. The same distinction is recognized 
in cases b"ke the present. United States v. 
E. C. Knight Co. 156 U. S. 1, 13, 39 L. ed. 
325, 329, 15 Sup. Ct. Rep. 249; Kidd v. 
Pearson, 128 U. S. 1, 23, 24, 32 L. ed. 346, 
351, 2 Inters. Com. Rep. 232, 9 Sup. Ct. 
Rep. 6. We are of opinion, however, tha& 
such a combination Is within the meaning 
of the statute. It Is obvious that D.O more 
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powedlll bmbumen& of monopoly could be 
used thBll an advantage In the eost of tra.na­
portatiOB. And even if the advantage is one 
which the act of 1887 permits, which is 
denied, perhaps inadequately, by the ad­
jective .,;unlawful,,. still a combination to 
use it for the purpose prohibited by the act 
of 1890 justifies the adjective, s.nd takes the 
permission away. 

It only remaine to add that the foregoing 
question does not apply to the earlier seo­
tions, which charge direct restmi.nts of 
trade within the decisione of the court, and 
that the criticism of the decree, u if it ran 
generally against combinations in restraint 
of trade or to monopolize trade, ceases to 
laave any force when the clause against ,.any 
other method or device" is stricken out. So 
modified it restrains such oombinatiom only 
to the extent of certain specified devices, 
which the defendants are alleged to have 
used and intend to continue to use. 

Decru modified and affirm«!.. 

(196 u. s. 354) 

MARTHA B • .MUNSEY, Plff. iB Err., 

"-
IlL BW AIN CLOUGH, Sherl1J of Merrimack 

County. 

Btnraditicrt-rlghf to hea.rln.{f--(}1Ul8ticm 
ope1t DB ll.abea8 corpus--prima facie ca86. 

L The person demanded In Interstate ertradi­
Uon procee-dings has no rlgbt to a hearing 
before the g()Vern()r on the question whether 
he baa been substant1a.Jly ehar~ with a 
erlme and whether he Ia a fugitive from jus­
tice. 

L On habeas corpna to review the lssnance of 
an extradition warrant by the governor of a 
state, the aceused Is eoncluded by the prima 
facie case made out by the papers upon which 
the governor acted. where such accused. upon 
the hearing In the habeas corpus proceedings, 
waived the right to Introduce further evi­
dence. 

a. The technical sufllclency of the Indictment 
and the question of the procedure under It 
are not open to Inquiry on habeas corpus to 
review the Issuance ot a warrant ot arrest ID 
Interstate extradition proceedings. 

'· Contrad!ctory evidence on the question ot 
the presence or absence of the accused In the 
state al the time of the commission of the of· 
fense will n()t requlre his discharge on habeas 
corpus to review the Issuance of a warrant of 
arrest In Interstate extradition proceedings. 

[No. 126.] 

Argued and BUbmiUed January 18, 1905. 
Dccided January SO, 1905. 

County, to reView a Judgment refusiDg te­
discharge, on habeas eorpus, a person ar­
rested under a warrant issued by the gov• 
ernor of that State In extradition proceed· 
ings, which judgment was affirmed by the 
Supreme Court of the State. Affirmed. 

See same ease below in Supreme Court, 
71 N.H. 594, 53 AtL 1086, 72 N.H. 178, 55 
AU. 5M. 

The facts are stated In the opinion. 
Mr. Edward A. Lane for plaintiff In 

error. 
Meura. Edwin G. Eastnlan .and George 

A. BafK!,ersOB for defendant in error. 'll 
~ 
~· 

Mr. Justice Peckham delivered the opin- • 
ion of the court: 

This was a proceeding on habeas corpus 
in a state court of New Hampshire to obtain 
the discharge of the plaintiff in error from 
arrest under a warrant given by the gov­
ernor of that state, directing the return of 
the plaintiff in error to the commonwealth al· 

of Massachusetts, as a fugitive from justice.: 
•Upon the hearing the state court refused • 
to discharge the plaintiff in error, the order 
of refusal was affirmed by the supreme court, 
and she has brought the ease here for re­
view. On a former proceeding in supreme 
court, see 71 N. H. 594, 53 At!. 1086. 

The proceedings before the governor of 
New Hampshire to obtain the warrant of 
arrest were taken under § 5278 of the Re­
vised Statutes of the United States, re­
enacting the statute approved February 12, 
1793 (1 Stat. at L. 302, chap. 7, U. S. Comp. 
Stat. 1901, p. 3597), relating to the arrest 
of persons as fugitives from justice, under 
clause 2 of § 2 of article 4 of the Constitu­
tion of the United States. 

The papers before the governor of New 
Hampshire consisted of a copy of a.n indict­
ment of the plaintiff in error, found in 
Massachusetts on the second Monday of 
February, 1902; it contained three counts, 
and charged the plaintiff in error with 
uttering and publishing as true a CP.rtain 
forged instrument, purporting to be a will. 
well knowing the same to be forged. The 
first count alleged that the crime was com­
mitted on the 28th of February, 1895, at.. 
Cambridge, in the county of Middlesex, in 
the commonwealth of Massachusetts; and it 
also alleged that since the commission of 
the offense the plaintiff had not been usu­
ally or publicly a resident in that common­
wealth. 

The second count averred the uttering, 
etc., to have been on the 17th da.y of May, 
in the year 1895, in the 8ame place, and tht'l 
indictment had the same averment as to the 
nonresidenee of the plaintiff in error as con-

I N ERROR to the Superior Court of the tained in the first. count. 
State of New Hampshire for Merrimaek The third count averred the uttering ai 


