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an RFID tag is affixed. J.A. 3959 at 7:4—
28. In one embodiment, the carton serial
number is the combination of a “prede-
termined number,” for example the Jul-
ian calendar date, a “production line
number” consisting of the workstation
ID and line number, and a trailing “least
significant portion” selected from a
range of serial numbers determined by
the system operator. See J.A. 3692 at
14:20-28; J.A. 3963 at 16:8-13. A similar
scheme is used to assign unique pallet
identifiers to RFID tags affixed to pal-
lets. J.A. 3963 at 16:28-34; see also J.A.
3959 at 7:29-49.

Adasa Inc., 55 F.4th at 912 (footnote re-
moved).

[30] Although the Kuhno patent could
be reasonably interpreted as disclosing the
claimed most significant bits and object
class information, the jury at the Remand
Trial reasonably concluded that it did not.
Dr. Engels articulated to the jury the ra-
tionale underpinning his expert opinion
that the Kuhno patent did not anticipate
claim 1 of the 967 patent. Pl’s Resp. Ex B
at 1065:13-25 (trial transcript of Dr. En-
gels summarizing distinctions between the
Kuhno and ’967 patents). The jury was
informed that Defendant’s witness, Mr.
Kuhno, was a current employee of Defen-
dant and that they were entitled to consid-
er this fact in weighing his testimony. Id.
at 437:12-14, 424:25-425:3. Defendant as-
serts that the testimony of Mr. Kuhno and
the text of his patent, when compared with
Plaintiff’s witnesses’ testimony about
the 967 patent leads to only one reason-
able conclusion, contrary to the jury’s ver-
dict. Def.’s Reply ISO JMOL at 21. How-
ever, comparing the testimony of witnesses
is not the province of the Court. The jury
properly exercised its role in weighing the
evidence and credibility of witnesses and
decided in favor of Plaintiff. In light of the
evidence presented at trial, a reasonable
jury could have concluded that the Kuhno
patent did not anticipate the ’967 patent.

III. Relief From Judgment — Fed.
R. Civ. P. 59(e)

[31] Defendant moves, in the alterna-
tive, for relief from judgment pursuant to
Rule 59(e). Def.’s JMOL at 26. Defendant
does not assert an alternative or additional
basis for granting relief from judgment.
Rather, Defendant conclusively states that
it is entitled to relief under Rule 59(e) for
the “same reasons” explained in arguing
its Rule 50(b) and 60(b) motions. Def’s
JMOL at 26. The Court does not find
highly unusual circumstances warranting
relief from judgment pursuant to Rule
59(e).

CONCLUSION

For the reasons explained above, Defen-
dant’s Motions (ECF No. 591) pursuant to
Fed. R. Civ. P. 50(b), 60(b), and 59(e) are
DENIED.
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statute, on its face and as-applied, requir-
ing all major parties to nominate candi-
dates for non-presidential general elections
through semi-open primary system or opt-
out of process by having three-fourths of
its members vote to have closed assembly
or convention nomination process, under
the First and Fourteenth Amendments.

Party moved for a preliminary injunction.

Holdings: The District Court, Philip A.

Brimmer, Chief Judge, held that:

(1) Party was unlikely to succeed on merits
of facial challenge to statute under
First Amendment’s Freedom of Associ-
ation Clause;

(2) Party was unlikely to succeed on merits
of as-applied challenge to statute under
First Amendment’s Freedom of Associ-
ation Clause;

(3) Secretary’s interest in increasing voter
participation outweighed minimal bur-
den on Party’s rights under First
Amendment’s Freedom of Association
Clause;

(4) Party was unlikely to succeed on merits
of First Amendment free speech claim;

(5) Party was unlikely to succeed on merits
of Fourteenth Amendment equal pro-
tection vote dilution claim;

(6) court would apply rational basis test to
determine whether statute violated
Party’s equal protection rights under
Fourteenth Amendment; and

(7) Party failed to show likelihood of suc-
cess on merits of Fourteenth Amend-
ment equal protection claim.

Motion denied.

1. Constitutional Law =656, 657

A “facial challenge” to the constitu-
tionality of a restriction considers the re-
striction’s application to all conceivable
parties, while an “as-applied” challenge
tests the application of that restriction to
the facts of a plaintiff’s concrete case;
though the same substantive standard ap-
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plies to both facial and as-applied chal-
lenges, the latter demands a developed
factual record and the application of a
statute to a specific person.

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Constitutional Law &=656

Facial challenges to the constitutional-
ity of statutes are typically strongly disfa-
vored.

3. Injunction €=1073, 1074

A preliminary injunction is not meant
to remedy past harm but to protect plain-
tiffs from irreparable injury that will sure-
ly result without its issuance and preserve
the relative positions of the parties until a
trial on the merits can be held.

4. Injunction €1092

To obtain a preliminary injunction, the
moving party must demonstrate four fac-
tors: (1) a likelihood of success on the
merits; (2) a likelihood that the movant will
suffer irreparable harm in the absence of
preliminary relief; (3) that the balance of
equities tips in the movant’s favor; and (4)
that the injunction is in the public interest;
the third and fourth factors merge when
the government is the opposing party.

5. Injunction &1075, 1095

Because a preliminary injunction is an
extraordinary remedy, the right to relief
must be clear and unequivocal; granting
such drastic relief is the exception rather
than the rule.

6. Injunction €¢=1076

Three types of preliminary injunctions
are disfavored: (1) preliminary injunctions
that alter the status quo; (2) mandatory
preliminary injunctions; and (3) prelimi-
nary injunctions that afford the movant all
the relief that it could recover at the con-
clusion of a full trial on the merits.
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7. Injunction &=1096, 1109, 1569

To obtain a disfavored injunction, the
moving party must make a strong showing
on the likelihood-of-success-on-the-merits
and the balance-of-harms factors of the
preliminary injunction analysis.

8. Constitutional Law ¢=1465

The First Amendment protects the
right of citizens to associate and to form
political parties for the advancement of
common political goals and ideas. U.S.
Const. Amend. 1.

9. Constitutional Law €=1440
A corollary of the First Amendment

right to associate is the right not to associ-
ate. U.S. Const. Amend. 1.

10. Election Law €=161, 280, 312

States may, and inevitably must, enact
reasonable regulations of parties, elections,
and ballots to reduce election- and cam-
paign-related disorder.

11. Election Law &=47, 241

States have a major role to play in
structuring and monitoring the election
process, including primaries; these regula-
tions will invariably impose some burden
upon individual voters and political parties.

12. Constitutional Law €=1461

A court considering a challenge to a
state election law must weigh the charac-
ter and magnitude of the asserted injury
to the rights protected by the First and
Fourteenth Amendments that the plaintiff
seeks to vindicate against the precise in-
terests put forward by the State as justifi-
cations for the burden imposed by its rule,
taking into consideration the extent to
which those interests make it necessary to
burden the plaintiff’s rights. U.S. Const.
Amends. 1, 14.

13. Constitutional Law €=1461, 1688
Election regulations that impose se-
vere burdens on a party’s First Amend-
ment associational or free speech rights
are subject to strict scrutiny, and the court

will only uphold the regulation if it is
narrowly tailored to serve a compelling
state interest; however, when regulations
impose lesser burdens, a State’s important
regulatory interests will usually be enough
to justify reasonable, nondiscriminatory
restrictions. U.S. Const. Amend. 1.

14. Constitutional Law <1461

No bright line separates permissible
election-related regulation from unconsti-
tutional infringements on First Amend-
ment freedoms. U.S. Const. Amend. 1.

15. Constitutional Law €963, 1036

The severity of the burden that a
primary system imposes on First Amend-
ment associational rights is a factual, not a
legal, question, on which the political party
challenging the system bears the burden
of proof. U.S. Const. Amend. 1.

16. Injunction &=1344

State Republican Party was unlikely
to show that all political parties would be
imposed with severe burden on their rights
under First Amendment’s Freedom of As-
sociation Clause by enforcement of Colora-
do statute requiring all major parties to
nominate candidates for non-presidential
general elections through semi-open pri-
mary system or opt-out of process by hav-
ing three-fourths of its members vote to
have closed assembly or convention nomi-
nation process, as required to obtain pre-
liminary injunction on facial challenge to
statute; statute provided major political
parties choice between participating in
state-run semi-open primary system or
opting out of that process, and three-
fourths opt-out mechanism did not limit or
abridge any party’s ability to disseminate
its view or affect how Party conducted its
internal organizational affairs. U.s.
Const. Amend. 1; Colo. Rev. Stat. Ann.
§§ 1-2-218.5(2), 1-4-101(2)(b), 1-4-104, 1-4-
702(1), 1-7-201(2.3).
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17. Injunction &=1344

State Republican Party failed to dem-
onstrate that it was likely that it would
suffer severe burden on its First Amend-
ment associational rights from enforce-
ment of Colorado statute requiring all ma-
jor parties to nominate candidates for non-
presidential general elections through
semi-open primary system or opt-out of
process by having three-fourths of its
members vote to have closed assembly or
convention nomination process, as required
to obtain preliminary injunction in as-ap-
plied challenge to statute; Party presented
no evidence suggesting that unaffiliated
voters or voters affiliated with rival parties
might determine its nominees, offered no
evidence that wunaffiliated voters had
changed any specific primary races since
statute was enacted, and presented no evi-
dence that semi-open system caused candi-
dates to moderate or change their policy
stances on specific issues. U.S. Const.
Amend. 1; Colo. Rev. Stat. Ann. §§ 1-2-
218.5(2), 1-4-101(2)(b), 1-4-104, 1-4-702(1),
1-7-201(2.3).

18. Injunction €=1344

State Republican Party failed to show
that it would suffer severe burden on its
First Amendment associational rights from
enforcement of Colorado statute requiring
that political parties would need to have
three-fourths of its members vote to opt-
out of state’s process to nominate candi-
dates for non-presidential general elections
through semi-open primary system, as re-
quired to obtain preliminary injunction in
as-applied challenge to statute; Party had
often passed three-fourths voting thresh-
old on certain issues, and Party’s inability
to opt out of semi-open primary system for
last three election cycles was not due to
impossible structural barrier, but rather
from robust policy disagreement within
Party. U.S. Const. Amend. 1; Colo. Rev.
Stat. Ann. §§ 1-2-218.5(2), 1-4-101(2)(b), 1-
4-104, 1-4-702(1), 1-7-201(2.3).
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19. Election Law &=233(1)

Courts must analyze ballot-access op-
portunities in sum rather than in isolation.

20. Election Law €235

A political party does not have a con-
stitutional right to nominate its candidates
by a certain method.

21. Constitutional Law ¢=1461

When election regulations impose
lesser burdens on a party’s First and
Fourteenth Amendment rights, a state’s
important regulatory interests will usually
be enough to justify reasonable, nondis-
criminatory restrictions. U.S. Const.
Amends. 1, 14.

22, Injunction €=1344

Colorado Secretary of State’s interest
in increasing voter participation in primary
elections through enforcing Colorado stat-
ute requiring all major parties to nominate
candidates for non-presidential general
elections through semi-open primary sys-
tem or opt-out of process by having three-
fourths of its members vote to have closed
assembly or convention nomination process
was important state interest that justified
minimal burden imposed on state Republi-
can Party’s free associational rights under
the First Amendment, for purposes of
demonstrating that Party’s facial and as-
applied challenge to statute was unlikely to
succeed on the merits, precluding prelimi-
nary injunction; voter turnout in Colora-
do’s primary elections increased by nine
points after statute’s enactment, and high-
er voter turnout rate was consistent with
academic studies showing that turnout
rates were higher in states with more open
primary systems. U.S. Const. Amend. 1;
Colo. Rev. Stat. Ann. §§ 1-2-218.5(2), 1-4-
101(2)(b), 1-4-104, 1-4-702(1), 1-7-201(2.3).

23. Constitutional Law ¢=1490, 1503

The First Amendment protects an in-
dividual’s right to speak freely and the
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right to refrain from speaking at all. U.S.
Const. Amend. 1.

24. Constitutional Law &=1564

To state a First Amendment com-
pelled-speech claim, a plaintiff must estab-
lish three elements: (1) speech; (2) to
which the speaker objects; that is (3) com-
pelled by some governmental action. U.S.
Const. Amend. 1.

25. Injunction &=1344

State Republican Party failed to show
that it would likely suffer severe burden
on its First Amendment free speech rights
from enforcement of Colorado statute re-
quiring all major parties to nominate can-
didates for non-presidential general elec-
tions through semi-open primary system
or opt-out of process by having three-
fourths of its members vote to have closed
assembly or convention nomination pro-
cess, as required to obtain preliminary in-
junction; Party presented no evidence that
it had been forced to lend its name to
candidate who did not reflect views of the
Party, that unaffiliated voters had changed
outcomes of any primary races, or that any
nominee had held policy views that signifi-
cantly differed from Party’s platform, and
Party had option to opt-out of process.
U.S. Const. Amend. 1; Colo. Rev. Stat.
Ann. §§ 1-2-218.5(2), 1-4-101(2)(b), 1-4-104,
1-4-702(1), 1-7-201(2.3).

26. Constitutional Law €=3657

The Fourteenth Amendment’s Equal
Protection Clause prohibits states from re-
stricting or diluting votes in violation of
the “one person, one vote” principle. U.S.
Const. Amend. 14.

27. Constitutional Law €=3658(6)

Under the “one-person, one-vote prin-
ciple” of the Fourteenth Amendment’s
Equal Protection Clause, the right to vote
is infringed when legislators are elected

from districts of substantially unequal pop-
ulation. U.S. Const. Amend. 14.

28. Injunction ¢=1344

State Republican Party was unlikely
to show that Colorado statute, requiring all
major parties to nominate candidates for
non-presidential general elections through
semi-open primary system or opt-out of
process by having three-fourths of its
members vote to have closed assembly or
convention nomination process, diluted
votes of its Party members in violation of
the Equal Protection Clause of the Four-
teenth Amendment, precluding prelimi-
nary injunction; semi-open primary system
was not same as vote dilution process of
“ballot-box stuffing,” which was practice of
inserting “false ballots” into ballot box,
together with other ballots lawfully cast, so
as to create false and fictitious return re-
specting votes lawfully cast. U.S. Const.
Amend. 14; Colo. Rev. Stat. Ann. §§ 1-2-
218.5(2), 1-4-101(2)(b), 1-4-104, 1-4-702(1),
1-7-201(2.3).

29. Constitutional Law €¢=3041

The Equal Protection Clause of the
Fourteenth Amendment is essentially a di-
rection that all persons similarly situated
should be treated alike. US. Const.
Amend. 14.

30. Constitutional Law €=3062, 3078

If the government action challenged
under the Fourteenth Amendment’s Equal
Protection Clause implicates a fundamen-
tal right, or classifies individuals using a
suspect classification, such as race or na-
tional origin, a court will review that chal-
lenged action applying strict scrutiny.
U.S. Const. Amend. 14.

31. Constitutional Law ¢=3061

If the government action challenged
under the Fourteenth Amendment’s Equal
Protection Clause classifies people accord-
ing to a quasi-suspect characteristic, such
as gender or illegitimacy, then the court
will apply intermediate scrutiny. U.S.
Const. Amend. 14.
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32. Constitutional Law ¢=3053

If government action challenged un-
der the Fourteenth Amendment’s Equal
Protection Clause does not implicate either
fundamental right or protected class, the
court will apply a rational basis test. U.S.
Const. Amend. 14.

33. Constitutional Law ¢=3641, 3642

District Court would apply rational
basis test to determine whether state Re-
publican Party demonstrated that it was
likely that Colorado statute, requiring all
major parties to nominate candidates for
non-presidential general elections through
semi-open primary system or opt-out of
process by having three-fourths of its
members vote to have closed assembly or
convention nomination process, violated
the Equal Protection Clause of the Four-
teenth Amendment because Colorado did
not impose same requirements on minor
parties, in determining whether Party was
entitled to preliminary injunction, where
action did not implicate either a fundamen-
tal right or a protected class. U.S. Const.
Amend. 14; Colo. Rev. Stat. Ann. §§ 1-2-
218.5(2), 1-4-101(2)(b), 1-4-104, 1-4-702(1),
1-7-201(2.3).

34. Constitutional Law €=3068
Political parties are not an inherently
suspect class under the Fourteenth

Amendment’s Equal Protection Clause.
U.S. Const. Amend. 14.

35. Election Law &40

When all voters are given an opportu-
nity to vote there is no burden on a funda-
mental right to vote.

36. Injunction &=1344

State Republican Party failed to dem-
onstrate that it was likely that Colorado
statute, requiring all major parties to nom-
inate candidates for non-presidential gen-
eral elections through semi-open primary
system or opt-out of process by having
three-fourths of its members vote to have
closed assembly or convention nomination
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process, violated the Equal Protection
Clause of the Fourteenth Amendment be-
cause Colorado did not impose same re-
quirements on minor parties, precluding
preliminary injunction; Colorado could ra-
tionally conclude that it had interest in
including unaffiliated voters in major par-
ty’s primary when party did not opt-out,
but had less of an interest in minor party’s
primary because they did not usually re-
quire winnowing function of a primary be-
tween multiple candidates, only one minor
political party had held primary election
since statute’s enactment, and state had
important interest in protecting efficiency
of its ballots and election processes. U.S.
Const. Amend. 14; Colo. Rev. Stat. Ann.
§§ 1-2-218.5(2), 1-4-101(2)(b), 1-4-104, 1-4-
702(1), 1-7-201(2.3).

37. Constitutional Law €=3053

Under the rational basis standard, the
classification need only bear a rational re-
lation to some legitimate end to satisfy the
Fourteenth Amendment’'s Equal Protec-
tion Clause. U.S. Const. Amend. 14.

Anthony T. Caso, John C. Eastman,
Constitutional Counsel Group, Salinas, CA,
D. Beth Chambers, Randy Blair Corporon,
The Law Offices of Randy B. Corporon,
P.C., Aurora, CO, for Plaintiff.

Emily B. Buckley, Grant T. Sullivan,
Kyle M. Holter, LeeAnn Morrill, Colorado
Attorney General’s Office, Denver, CO,
Olivia Daryl Probetts, Talia Boxerman
Kraemer, Colorado Department of Law,
Denver, CO, for Defendant.

ORDER

PHILIP A. BRIMMER, Chief United
States District Judge

This matter is before the Court on the
Motion for Preliminary Injunction [Docket
No. 39] filed by plaintiff Colorado Republi-
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can Party (“the Party”). Defendant Jena
Griswold, in her official capacity as the
Colorado Secretary of State (the “Secre-
tary”), filed a response opposing plaintiff’s
motion. Docket No. 51. The Party filed a
reply. Docket No. 63. The Court has sub-
ject matter jurisdiction pursuant to 28
U.S.C. § 1331.

I. BACKGROUND
A. Findings of Fact

The Court held a two-day evidentiary
hearing on the preliminary injunction mo-
tion on January 23-24, 2024. Docket Nos.
67-68. The Court makes the following find-
ings of fact based on evidence introduced
at the hearing.

1) Proposition 108

In 2016, Colorado voters approved a bal-
lot initiative, Proposition 108, allowing vot-
ers not affiliated with a political party to
vote in nonpresidential primary elections.
See Ex. 17 at 7; Colo. Rev. Stat. §§ 1-2-
218.5(2), 1-4-101(2)(b), 1-4-104, 1-4-702(1),
1-7-201(2.3).! Proposition 108 requires all
major political parties to nominate candi-
dates for the general election through a
semi-open primary system; however, major
political parties may opt out of the primary
system and elect to use a closed assembly
or convention nomination process. See
Colo. Rev. Stat. §§ 1-4-101(3), 1-4-702(1).
Colorado law defines a “[m]ajor political
party” as “any political party that at the
last preceding gubernatorial election was
represented on the official ballot either by
political party candidates or by individual
nominees and whose candidate at the last
preceding gubernatorial election received
at least ten percent of the total gubernato-

1. In 2016, Colorado voters approved another
ballot initiative, Proposition 107, allowing un-
affiliated voters to vote in presidential pri-
mary elections. However, the constitutionality
of Proposition 107 is not challenged in this
lawsuit. See Docket No. 1.

rial votes cast.” Colo. Rev. Stat. § 1-1-
104(22). The Colorado Republican Party
and the Colorado Democratic Party are
major political parties under this defini-
tion. See Ex. 24 at 1, 1 1.

In the semi-open primary system, unaf-
filiated voters are entitled to vote in the
primary election of a major political party
without affiliating with that party. Colo.
Rev. Stat. §§ 1-4-101(2)(b), 1-7-201(2.3).
However, voters affiliated with a political
party may only vote in their party’s pri-
mary. See Colo. Rev. Stat. §§ 1-4-101(2)(a),
1-7-201(2). During a primary election, un-
affiliated voters receive a mailing contain-
ing the primary ballots of all major politi-
cal parties, but the voter “may cast the
ballot of only one major political party.”
Colo. Rev. Stat. § 1-4-101(2)(b). Voters af-
filiated with a political party receive only
the ballot of their political party. See Colo.
Rev. Stat. §§ 1-4-101(2)(a), 1-7-201(2). The
State of Colorado (the “State”) and the
counties pay for all expenses incurred in
administering primary elections. Colo.
Rev. Stat. § 1-4-101(5).

A major political party may choose to
opt out of the semi-open primary system
“if at least three-fourths of the total mem-
bership of the party’s state central com-
mittee” vote in favor of an assembly or
convention nomination process. Colo. Rev.
Stat. § 1-4-702(1). The vote must occur no
later than October 1 of the year preceding
the year in which the assembly or conven-
tion will occur. Id. A party’s closed assem-
bly or convention process is not funded by
the State.

A minor political party 2 may “prohibit
unaffiliated electors from voting in the par-

2. “Minor political party” means “a political
party other than a major political party that
satisfies one of the conditions set forth in
section 1-4-1303(1) or has submitted a suffi-
cient petition in accordance with section 1-4-
1302.” Colo. Rev. Stat. § 1-1-104(23). Minor
parties and major parties receive differing
treatment throughout the election process.
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ty’s primary election so long as the prohi-
bition is in accordance with the party’s
constitution, bylaws, or other applicable
rules. Any minor party choosing to prohib-
it unaffiliated electors from voting in its
primary election must notify the secretary
of state of the prohibition not less than
seventy-five days prior to the primary
election.” Colo. Rev. Stat. § 14-
1304(1.5)(c).

Since the passage of Proposition 108 in
2016, no major political party has opted
out of the semi-open primary system. Pri-
mary elections occurred in 2018, 2020, and
2022. In the past four years, only one
minor political party has participated in a
primary election. Minor parties typically
use the assembly nomination process.

Proposition 108 is considered a “semi-
open” primary system because unaffiliated
voters may participate in either major par-
ty’s primary, while affiliated voters may
only participate in their party’s primary.
In contrast, an open primary is a system in
which registered voters can participate in
any party’s primary, regardless of their
party affiliation. A closed primary is a
system in which only registered members
of a political party can vote in that party’s
primary.?

2) Colorado Republican Party’s
State Central Committee

Pursuant to Colorado law, the state cen-
tral committee for each political party has
“the power to make all rules for party
government.” Colo. Rev. Stat. § 1-3-105(1).

For example, major parties receive preferen-
tial selection of election judges and top billing
on ballots.

3. Prior to the enactment of Proposition 108,
Colorado law required a voter to “be affiliat-
ed with a political party in order to vote in
that party’s primary election.” Ex. 17 at 7.

4. Those individuals include “the chairpersons
and vice-chairpersons of the several party
county central committees, together with the
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A state central committee must consist of
certain members identified by statute * and
“any additional members as provided for
by the state central committee bylaws.”
Colo. Rev. Stat. § 1-3-103(2)(a). Dave
Williams, the Party’s chairman, testified
that he has the discretion to control the
location of the Party’s opt-out vote and
whether the vote is held in person or
remotely. The Party’s bylaws also permit
voting by proxy. Ex. 4 at 8.

On September 21, 2019, the Party’s state
central committee (the “Committee”) held
a meeting at which a member of the Com-
mittee moved for the Party to opt out of
the 2020 primary, but the motion failed.
Ex. 5 at 1. Only 56.9 percent of the total
membership of the Committee attended
the meeting, which was less than the 75
percent opt-out threshold. Ex. 24 at 3,
1 12. Chairman Williams testified that the
Party could not feasibly opt out of the
semi-open primary due to the attendance
level at the September 2019 meeting.

At a meeting on September 18, 2021, the
Committee voted on whether the Party
should opt out of the 2022 primary; there
were 171.6 votes in favor and 241.3 votes
against opting out. Ex. 24 at 2-3, 11 8-9.5
At that time, the Committee had 521 mem-
bers and 441 members attended the meet-
ing, id. at 3, 1 10, indicating that only 32.9
percent of the total Committee’s member-
ship voted in favor of opting out. At the
meeting, the Committee voted unanimous-
ly to authorize the Party or its members to

elected United States senators, representa-
tives in congress, governor, lieutenant gover-
nor, secretary of state, state treasurer, attor-
ney general, members of the board of regents,
members of the state board of education, state
senators, and state representatives.” Colo.
Rev. Stat. § 1-3-103(2)(a).

9]

There are fractional votes because, pursuant
to the Party’s bylaws, certain members have
less than a full vote. See Ex. 24 at 3 n.l.
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bring a lawsuit challenging the constitu-
tionality of Proposition 108. Id., 1 11; see
also Ex. 8 (the Committee’s resolution au-
thorizing a lawsuit).®

At a meeting on September 30, 2023, the
Committee voted on whether the Party
should opt out of the 2024 primary; there
were 259 votes in favor and 143.5 votes
against opting out. Ex. 9; Ex. 24 at 2, 1 5.
Therefore, 64.3 percent of the Committee
members who voted at the meeting voted
in favor of opting out. Ex. 9.7 On October
7, 2023, the Committee adopted a resolu-
tion reaffirming the Committee’s support
for this lawsuit to challenge the constitu-
tionality of Proposition 108. Ex. 24 at 2,
1 7; Ex. 10 at 1-2. Ninety-one percent of
participating members voted in favor of
the resolution. Ex. 10 at 1.

Suzanne Taheri, a current member of
the Committee, testified that other votes
within the Committee are often approved
by more than 75 percent of the Commit-
tee’s members. Richard Wadhams, a for-
mer member of the Committee, testified
that many Committee votes exceeded a 75
percent threshold when he was chairman.
For example, Mr. Wadhams won an op-
posed race for the chairman position in
2009 with 85 percent of the vote.

3) Administration of Primary Elections

Pursuant to Colo. Rev. Stat. § 1-1-
107(1)(a), the Secretary is responsible for
supervising the conduct of primary and
general elections in Colorado. Hilary
Rudy, the Deputy Elections Director for
the Secretary’s Office, testified about the
administration of primary elections.
SCORE is the statewide voter registration

6. On February 24, 2022, five members of the
Committee and a non-profit association
brought a lawsuit challenging the constitu-
tionality of Proposition 108. See Parable v.
Griswold, 22-cv-00477-JLK, Docket No. 1.
Senior District Judge John L. Kane dismissed
the case, finding that plaintiffs lacked stand-
ing to assert most claims and that the remain-

database and system for managing elec-
tions. At the county level, the clerk and
recorder offices use SCORE to update vot-
er registration and contact information in
real-time. During an election, the Secre-
tary’s Office and the counties use SCORE
to issue, receive, and validate ballots.
Members of the public, including political
parties, can purchase data from the
SCORE system. The Party has a data
subscription from SCORE that includes
historical voter information, including
names, contact information, party affilia-
tion, and which primary election the voter
participated in.

SCORE determines which ballot style
each voter is eligible to receive based on
the voter’s residence, party affiliation, and
other statuses. For example, a Republican
voter in Arapahoe County would receive a
Republican primary ballot, containing any
state-wide races, county-specific races for
Arapahoe County, and ballot initiatives.
Meanwhile, an unaffiliated voter in Arapa-
hoe County would receive a major party
packet, containing both the Republican and
Democrat primary ballots for the voter’s
district.

In Colorado, whether a voter participat-
ed in a specific party’s primary is publicly
available information through SCORE.
However, how a voter cast his or her ballot
is confidential under voter secrecy laws.

4) Demographics of Colorado Voters

Before the passage of Proposition 108,
the voter affiliation of Colorado’s elector-
ate was 35 percent unaffiliated, 33 percent
Republican, and 31 percent Democrat. Ex.

ing portion of claim five should be dismissed
pursuant to Fed. R. Civ. P. 12(b)(6). Id., Dock-
et No. 61 at 6.

7. The Party did not present evidence regard-
ing how many total members the Committee
had in September 2023.
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18 at 1. In 2020, Colorado adopted a voter
registration system that automatically reg-
isters new voters as unaffiliated voters. As
of November 1, 2023, there were 1,871,868
registered active unaffiliated voters, 929,-
561 registered active Republican voters,
and 1,053,385 registered active Democrat
voters in Colorado. Ex. 24 at 1, 7 3.8

Public opinion polling of Colorado voters
indicates that unaffiliated voters may align
more closely with Republican voters on the
importance of certain issues and may align
more closely with Democrat voters on the
importance of other issues. See Ex. 25 at 8.
For example, in a poll conducted by the
Colorado Polling Institute, 39 percent of
Republican voters and 34 percent of unaf-
filiated voters identified “crime and public
safety” as a top issue for the government
to address, while only 14 percent of Demo-
crat voters identified “crime and public
safety” as a top issue. Id.

5) Impact of Proposition 108 on the
Party and Voter Participation
Levels

Former Republican state legislator Kev-
in Lundberg and Chairman Williams both
testified that their campaign costs in-
creased after the enactment of Proposition
108 due to the need for increased market-
ing efforts to unaffiliated voters. In re-
sponse to a question about the impact of
Proposition 108 on messaging strategies,
Mr. Lundberg testified, “I'll admit that I
don’t really craft my message according to
who is out there as much as simply telling
[voters] who I am.” Ms. Taheri testified
that candidates in the Party do not modify
their policy positions to appeal to unaffili-
ated voters.

John Sides, a professor of political sci-
ence at Vanderbilt University, testified
that, in states with semi-open primary sys-
tems, there is no evidence that any mean-

8. An active voter is a voter who is registered
in the State with a current address. A voter
becomes inactive if election-related mail sent
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ingful number of voters registered with a
political party have changed their party
affiliation to unaffiliated in order to vote in
a rival party’s primary election. Similarly,
academic literature demonstrates that the
likelihood of party raiding, which is de-
fined as voters changing their affiliation to
vote in a rival party’s primary for the
specific purpose of weakening that party,
is very rare.

Professor Sides testified that knowing
the number of unaffiliated voters who par-
ticipated in a major party’s primary elec-
tion in Colorado does not provide enough
information to determine whether the un-
affiliated voters’ participation resulted in
the selection of a different candidate than
would have been selected in a closed pri-
mary. For unaffiliated voters to change the
outcome of a primary election, unaffiliated
voters would need to have different candi-
date preferences from Party members and
vote in significant numbers. Professor
Sides was unaware of any conclusive em-
pirical evidence showing that unaffiliated
voters have changed the outcome of any
primary election in the United States. Fur-
thermore, there is no evidence demonstrat-
ing any relationship between primary rules
and the ideologies of winning candidates or
that open primary rules result in more
moderate candidates.

Professor Sides’ analysis showed that,
after the passage of Proposition 108, voter
turnout in Colorado’s 2018 and 2022 pri-
mary elections increased by nine points
compared to voter turnout in the 2010 and
2014 primary elections. The higher voter
turnout rate in Colorado’s semi-open pri-
mary system is consistent with academic
studies showing that voter turnout rates
are higher in states with more open pri-
mary systems.

by a county to a voter is returned to the
county as undeliverable.
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6) Deadlines for the June 2024
Primary Election

The next state primary election in Colo-
rado is scheduled for June 25, 2024. Ex. 15
at 11. The deadline for a minor political
party to notify the Secretary that it is
prohibiting unaffiliated voters from voting
in its primary is April 11, 2024. Id. at 7.
The Secretary must certify the names and
set the order of the ballots by April 26,
2024. Id. at 8. County clerks must transmit
ballots to military and overseas voters by
May 11, 2024. Id. at 9. Voters who are
affiliated with a political party may change
or withdraw their affiliation up until June
3, 2024 if they wish to vote in a different
party’s primary election. Id. Unaffiliated
voters may change their affiliation up until
election day.

Ms. Rudy testified that, if the Court
entered a preliminary injunction in this
case, the Secretary’s Office would need
between six to nine months to develop,
test, and implement coding changes to the
SCORE system in order to alter the sys-
tem’s process for issuing primary ballots
to unaffiliated voters.” The Secretary’s Of-
fice cannot implement any coding changes
to SCORE between January 5 to April 1,
2024, which is the blackout period for the
administration of the March 2024 presi-
dential primary.’ A new blackout period
begins on April 26, 2024 for the adminis-
tration of the June 2024 primary. If a pre-
liminary injunction had been issued five
months ago, Ms. Rudy testified that the

9. When Proposition 108 was enacted, the
Secretary’s Office spent 1,500 hours of devel-
opment time to implement changes to
SCORE’s functionality.

10. During a blackout period, the Secretary’s
Office does not release any coding changes
into the SCORE system, unless the change is
a critical security fix.

11. A “facial challenge considers the restric-
tion’s application to all conceivable parties,

Secretary’s Office would have had enough
time to develop and implement changes to
the SCORE system in time for the June
25, 2024 primary election.

B. Procedural History

[1,2] The Party filed this action on
July 31, 2023 to challenge the constitution-
ality of Proposition 108. Docket No. 1. The
Party asserts five claims: (1) Proposition
108 violates the Party’s right to freedom of
association under the First Amendment;
(2) Proposition 108’s opt-out provision vio-
lates the Party’s right to freedom of asso-
ciation under the First Amendment; (3)
Proposition 108 violates the Party’s right
to freedom of speech under the First
Amendment; (4) Proposition 108 violates
the Equal Protection Clause of the Four-
teenth Amendment by diluting the votes of
the Party’s members; and (5) Proposition
108 violates the Equal Protection Clause of
the Fourteenth Amendment by treating
major political parties and their members
differently from minor political parties and
their members. See id. at 10-21. The Party
challenges the constitutionality of Proposi-
tion 108 on its face and as-applied. Id. at
1‘11

On December 22, 2023, the Party filed a
preliminary injunction motion. Docket No.
39. The Party requests that the Court
enjoin the Secretary from enforcing Prop-
osition 108, “in whole or in part, against
Plaintiff, and affording to major political
parties the same right that is available to
minor political parties under [Colo. Rev.

while an as-applied challenge tests the appli-
cation of that restriction to the facts of a
plaintiff’s concrete case. Though the same
substantive standard applies to both facial
and as-applied challenges, the latter demands
a developed factual record and the applica-
tion of a statute to a specific person.” Harmon
v. City of Norman, Oklahoma, 61 F.4th 779,
789 (10th Cir. 2023) (citations and internal
quotations omitted). Facial challenges to stat-
utes are “‘typically strongly disfavored.” Frank
v. Lee, 84 F.4th 1119, 1151 (10th Cir. 2023).
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Stat.] § 1-4-1304(1.5)(c) to notify the Secre-
tary of State by April 11, 2024, whether
they wish to prohibit unaffiliated electors
from voting in their primary elections.” Id.
at 15. Alternatively, the Party requests
that the Court “enjoin the three-fourths
supermajority requirement of the opt-out
provision of Proposition 108 and [Colo.
Rev. Stat.] § 1-4-702, permitting major po-
litical parties such as Plaintiff to determine
by simple majority vote whether to opt
out” of the semi-open primary system. Id.
On January 10, 2024, the Secretary filed
her response. Docket No. 51. On January
18, 2024, the Party filed its reply. Docket
No. 63.

II. LEGAL STANDARD

[3,4] A preliminary injunction is not
meant to “remedy past harm but to pro-
tect plaintiffs from irreparable injury that
will surely result without [its] issuance”
and “preserve the relative positions of the
parties until a trial on the merits can be
held.” Schrier v. Univ. of Colo., 427 F.3d
1253, 1258, 1267 (10th Cir. 2005). To obtain
a preliminary injunction, “the moving par-
ty must demonstrate four factors: (1) a
likelihood of success on the merits; (2) a
likelihood that the movant will suffer irrep-
arable harm in the absence of preliminary
relief; (3) that the balance of equities tips
in the movant’s favor; and (4) that the
injunction is in the public interest.” RoDa
Drilling Co. v. Siegal, 552 F.3d 1203, 1208
(10th Cir. 2009) (citing Winter v. Natural

12. The Secretary argues that the Party seeks a
disfavored injunction. Docket No. 51 at 3. In
the Tenth Circuit, three types of preliminary
injunctions are disfavored: ‘(1) preliminary
injunctions that alter the status quo; (2) man-
datory preliminary injunctions; and (3) pre-
liminary injunctions that afford the movant
all the relief that it could recover at the con-
clusion of a full trial on the merits.” Awad v.
Ziriax, 670 F.3d 1111, 1125 (10th Cir. 2012)
(citation omitted). To obtain a disfavored in-
junction, the moving party must make a
“strong showing” on the ‘“likelihood-of-suc-
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Res. Def. Council, Inc., 555 U.S. 7, 20, 129
S.Ct. 365, 172 L.Ed.2d 249 (2008)). The
third and fourth factors “merge” when the
government is the opposing party. Nken v.
Holder, 556 U.S. 418, 435, 129 S.Ct. 1749,
173 L.Ed.2d 550 (2009); see also Aposhian
v. Barr, 958 F.3d 969, 978 (10th Cir. 2020).

[6-7]1 “[Blecause a preliminary injunc-
tion is an extraordinary remedy, the right
to relief must be clear and unequivocal.”
Beltronics USA, Inc. v. Midwest Invento-
ry Distrib., LLC, 562 F.3d 1067, 1070 (10th
Cir. 2009) (quoting Greater Yellowstone
Coal. v. Flowers, 321 F.3d 1250, 1256 (10th
Cir. 2003)) (internal quotation marks omit-
ted). Granting such “drastic relief,” United
States ex rel. Citizen Band Potawatoma
Indian Tribe of Okla. v. Enter. Mgmdt.
Consultants, Inc., 883 F.2d 886, 888-89
(10th Cir. 1989), “is the exception rather
than the rule.” GTE Corp. v. Williams, 731
F.2d 676, 678 (10th Cir. 1984); see also
Free the Nipple-Fort Collins v. City of
Fort Collins, Colorado, 916 F.3d 792, 797
(10th Cir. 2019).12

III. ANALYSIS

The Party argues that it is entitled to a
preliminary injunction because it is likely
to succeed on the merits of all five consti-
tutional claims. Docket No. 39 at 3-11. The
Party asserts that “[ilt is well-settled that
a showing of the infringement of a consti-
tutional right requires no further showing
of irreparable injury” and “the State’s in-

cess-on-the-merits and the balance-of-harms
factors.” Free the Nipple-Fort Collins, 916
F.3d at 797 (quoting Fish v. Kobach, 840 F.3d
710, 724 (10th Cir. 2016)). The Court declines
to evaluate whether the injunction is disfa-
vored because, as discussed below, the Party
has failed to demonstrate a likelihood of suc-
cess on the merits under the normal standard
for a preliminary injunction. See id. at 797-98
(declining to address whether injunction was
disfavored because plaintiffs prevailed under
the heightened standard).
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terest in enforcing an unconstitutional law
does not outweigh Plaintiff’s interest in
having its constitutional rights protected.”
Id. at 12 (citing Free the Nipple-Fort Col-
lins, 916 F.3d at 805; Awad, 670 F.3d at
1131). The Secretary argues that the Party
is not likely to succeed on the merits of its
constitutional claims; the Purcell doctrine
counsels against court intervention in Col-
orado’s ongoing election planning activi-
ties; and the Party’s delay in filing a pre-
liminary injunection motion undermines its
claim of irreparable harm and supports
applying the doctrine of laches. Docket No.
51 at 3-16.

A. Likelihood of Success on the Merits

The Court will first consider whether
the Party is likely to succeed on the merits
of its constitutional claims. See RoDa
Drilling Co., 552 F.3d at 1208.

1) First and Second Claims — First

Amendment Freedom of
Association

[8,9]1 “The First Amendment protects
the right of citizens to associate and to
form political parties for the advancement
of common political goals and ideas.” Tim-
mons v. Twin Cities Area New Party, 520
U.S. 351, 357, 117 S.Ct. 1364, 137 L.Ed.2d
589 (1997). The Supreme Court has recog-
nized that “the freedom to join together in
furtherance of common political beliefs . ..
necessarily presupposes the freedom to
identify the people who constitute the as-
sociation, and to limit the association to
those people only. That is to say, a corol-
lary of the right to associate is the right
not to associate.” Cal. Democratic Party v.
Jones, 530 U.S. 567, 574, 120 S.Ct. 2402,
147 L.Ed.2d 502 (2000) (citations and quo-
tations omitted); see also Tashjian v. Re-
publican Party of Conn., 479 U.S. 208,
214, 107 S.Ct. 544, 93 L.Ed.2d 514 (1986).
“In no area is the political association’s
right to exclude more important than in
the process of selecting its nominee. That
process often determines the party’s posi-

tions on the most significant public policy
issues of the day, and even when those
positions are predetermined it is the nomi-
nee who becomes the party’s ambassador
to the general electorate in winning it over
to the party’s views.” Jones, 530 U.S. at
575, 120 S.Ct. 2402. Accordingly, Supreme
Court cases “vigorously affirm the special
place the First Amendment reserves for,
and the special protection it accords, the
process by which a political party ‘select[s]
a standard bearer who best represents the
party’s ideologies and preferences.”” Id.
(quoting Eu v. San Francisco Cnty. Demo-
cratic Cent. Comm., 489 U.S. 214, 224, 109
S.Ct. 1013, 103 L.Ed.2d 271 (1989)).

[10,11] “On the other hand, it is also
clear that States may, and inevitably must,
enact reasonable regulations of parties,
elections, and ballots to reduce election-
and campaign-related disorder.” Timmons,
520 U.S. at 358, 117 S.Ct. 1364. “The Con-
stitution grants states the right to pre-
scribe ‘[t]he Times, Places and Manner of
Holding Elections for Senators and Repre-
sentatives,” Art I, § 4, cl. 1, and the Su-
preme Court has held that states enjoy
similar authority to regulate their own
elections.” Utah Republican Party v. Cou,
892 F.3d 1066, 1076 (10th Cir. 2018) (citing
Tashjian, 479 U.S. at 217, 107 S.Ct. 544).
“States have a major role to play in struc-
turing and monitoring the election process,
including primaries.” Jones, 530 U.S. at
572, 120 S.Ct. 2402. These regulations “will
invariably impose some burden upon indi-
vidual voters and political parties.” Utah
Republican Party, 892 F.3d at 1077.

[12-14] Amidst this “confluence of in-
terests,” courts analyze electoral regula-
tions using the Anderson—Burdick balanc-
ing test. Id. Under Anderson—Burdick,

a court considering a challenge to a state

election law must weigh ‘the character

and magnitude of the asserted injury to
the rights protected by the First and
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Fourteenth Amendments that the plain-
tiff seeks to vindicate’ against the ‘pre-
cise interests put forward by the State
as justifications for the burden imposed
by its rule, taking into consideration
‘the extent to which those interests
make it necessary to burden the plain-
tiff’s rights.’

Id. (quoting Burdick v. Takushi, 504 U.S.
428, 434, 112 S.Ct. 2059, 119 L.Ed.2d 245
(1992) (quoting Anderson v. Celebrezze,
460 U.S. 780, 789, 103 S.Ct. 1564, 75
L.Ed.2d 547 (1983))). Election regulations
that impose “severe burdens” on a party’s
associational or free speech rights are sub-
ject to strict serutiny, and the Court will
only uphold the regulation if it is “narrow-
ly tailored to serve a compelling state in-
terest.” Id. (quoting Clingman v. Beaver,
544 U.S. 581, 586, 125 S.Ct. 2029, 161
L.Ed.2d 920 (2005)); see also Wash. State
Grange v. Wash. State Republican Party,
552 U.S. 442, 451, 128 S.Ct. 1184, 170
L.Ed.2d 151 (2008); Timmons, 520 U.S. at
358, 117 S.Ct. 1364. “However, when regu-
lations impose lesser burdens, ‘a State’s
important regulatory interests will usually
be enough to justify reasonable, nondis-
criminatory restrictions.”” Utah Republi-
can Party, 892 F.3d at 1077 (quoting
Clingman, 544 U.S. at 586-87, 125 S.Ct.
2029). “No bright line separates permissi-
ble election-related regulation from uncon-
stitutional infringements on First Amend-
ment freedoms.” Timmons, 520 U.S. at
359, 117 S.Ct. 1364.

[15]1 “[T]he severity of the burden that
a primary system imposes on associational
rights is a factual, not a legal, question,”
on “which the Party bears the burden of
proof.” Democratic Party of Hawait v.
Nago, 833 F.3d 1119, 1123, 1125 (9th Cir.
2016). The Supreme Court has previously
addressed the constitutionality of: (i) a

13. At the hearing, the Party asserted that
Proposition 108 is facially unconstitutional
under Jones, but also unconstitutional as ap-
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closed primary system, which restricted
primary participation to registered voters
of each party, Tashjian, 479 U.S. 208, 107
S.Ct. 544; (ii) a blanket primary system,
where the primary ballot listed every can-
didate regardless of party affiliation and
allowed the voters to choose freely among
the candidates, Jones, 530 U.S. 567, 120
S.Ct. 2402; (iii) a non-partisan, blanket pri-
mary system, where the top two winners
advanced to the general election, Wash.
State Grange, 552 U.S. 442, 128 S.Ct. 1184;
and (iv) a semi-closed primary system,
which allowed a political party to open its
primary to unaffiliated voters, but not reg-
istered voters of other parties. Clingman,
544 U.S. 581, 125 S.Ct. 2029. The Supreme
Court and the Tenth Circuit have never
addressed the constitutionality of a semi-
open primary system like Proposition 108.

a) Whether Proposition 108 Imposes
a Severe Burden on the Party’s
Associational Rights

The Party argues that Proposition 108
imposes a severe burden on its association-
al rights under Jones because the law
forces the Party to allow unaffiliated vot-
ers to participate in its primary elections.
Docket No. 39 at 3-6. The Party also as-
serts that the three-fourths opt-out provi-
sion is a severe burden because the thresh-
old is “nearly impossible to meet” and
allows a small minority of members to
thwart an opt-out vote. Id. at 7-8. Further-
more, the Party argues that Proposition
108 is unconstitutional because it “prohib-
its a party from choosing a primary elec-
tion (conducted with access to county and
state resources) limited only to Republican
voters.” Id. at 8.1

The Secretary argues that Proposition
108 does not severely burden the Party’s

plied to the Party. However, the Party did not
clearly distinguish the differences between its
facial and as-applied challenges.
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associational rights because major parties
have “the choice between participating in
the primary or opting out.” Docket No. 51
at 3-4 (citing Greenville Cnty. Republican
Party Exec. Comm. v. South Carolina, 824
F. Supp. 2d 655, 664-66 (D.S.C. 2011)).1
The Secretary contends that Proposition
108 differs considerably from the primary
system that the Supreme Court struck
down in Jones. Id. at 4-5. Furthermore,
the Secretary argues that the Party has
presented no evidence suggesting that a
three-fourths voting requirement is impos-
sible to meet. Id. at 5. Finally, the Secre-
tary contends that states may restrict par-
ties’ candidate nomination procedures to
particular formats, such as a convention or
primary, and political parties have no con-
stitutional right to force taxpayers to fund
their “favored process.” Id. at 6-7.

The Court finds that Proposition 108 is
distinguishable from the Supreme Court’s
decision in Jones. In Jones, the Supreme
Court held that California’s blanket pri-
mary system — which “list[ed] every candi-
date regardless of party affiliation and al-
low[ed] the voter to choose freely among
them” — violated the political parties’ asso-
ciational rights. Jones, 530 U.S. at 570,
586, 120 S.Ct. 2402. First, Jones acknowl-
edged that a “blanket primary” may “be
constitutionally distinct from the open pri-
mary, in which the voter is limited to one
party’s ballot.” Id. at 577 n.8, 120 S.Ct.
2402 (internal citation omitted). The Court
therefore expressly left open the question
of the constitutionality of an open primary.
See id. (“[t]his case does not require us to
determine the constitutionality of open pri-
maries”). Second, California’s blanket pri-
mary was a mandatory system that
“force[d] political parties to associate with”
unaffiliated voters and voters affiliated

14. In Greenville, the court held that South
Carolina’s open primary system — which pro-
vided an opt-out mechanism to use a closed
convention process if three-fourths of the total

with rival parties, see id. at 577, 120 S.Ct.
2402, whereas Proposition 108 provides an
opt-out mechanism for major political par-
ties. See Colo. Rev. Stat. § 1-4-702(1); see
also Greenville, 824 F. Supp. 2d at 665
(finding that South Carolina’s open pri-
mary system with an opt-out provision was
distinguishable from the mandatory sys-
tem in Jones because South Carolina pro-
vided “alternative mechanisms” for politi-
cal parties to gain access to the general
election ballot through the opt-out provi-
sion); Miller v. Brown, 503 F.3d 360, 367
(4th Cir. 2007) (finding that it was “consti-
tutionally significant” that the primary law
in Jones was “both mandatory and exclu-
sive”). Accordingly, the Court rejects the
Party’s argument that Jones decides this
case as a matter of law.

[16] Regarding the Party’s facial free-
dom of association challenge, the Court
finds that the Party has failed to show that
Proposition 108 imposes a severe burden
on all political parties. Facially, Proposi-
tion 108 offers major political parties a
choice between participating in a state-run,
semi-open primary system allowing unaffil-
iated voters to participate or holding a
closed assembly or convention nomination
process limited to party members. See
Colo. Rev. Stat. §§ 1-4-101(3), 1-4-702(1);
see also Miller, 503 F.3d at 367 (“by mere-
ly choosing any of these other options, a
party is free to limit its candidate selection
process to voters who share its political
views. Thus, the ‘forced association’ that
the Supreme Court has condemned [in
Jones], simply is not present here.”);
Greenville, 824 F. Supp. 2d at 666 (finding
that South Carolina’s open primary law did
not facially burden political parties’ rights
to freedom of association because parties

membership of the party’s state convention
voted to opt out — did not facially burden any
political party’s associational rights. Green-
ville, 824 F. Supp. 2d at 659, 663-66.
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were free to choose between the open pri-
mary or opt-out and have a closed conven-
tion).

The Party has identified no authority
suggesting that a supermajority opt-out
voting requirement is facially unconstitu-
tional. In Initiative & Referendum Inst. v.
Walker, 450 F.3d 1082, 1085, 1105 (10th
Cir. 2006), the Tenth Circuit denied a fa-
cial First Amendment challenge to Utah’s
constitutional provision imposing a two-
thirds supermajority requirement for citi-
zen ballot initiatives related to wildlife
management. The Tenth Circuit rejected
plaintiffs’ argument that the supermajority
requirement burdens their First Amend-
ment rights “by making it more difficult to
secure passage of a wildlife initiative” be-
cause “the supermajority requirement
does not implicate the First Amendment at
all.” Id. at 1099. The three-fourths opt-out
mechanism, on its face, “neither limit[s] or
abridge[s] any party’s ability to dissemi-
nate its views, nor does the statute affect
how a party conduets its internal organiza-
tional affairs.” Greenville, 824 F. Supp. 2d
at 668; compare Eu, 489 U.S. at 229-30,
109 S.Ct. 1013 (finding that California’s
restrictions on the organization and com-
position of official governing bodies violat-
ed the parties’ associational rights because
the restrictions “limit[ed] a political party’s
discretion in how to organize itself, con-
duct its affairs, and select its leaders”).
Accordingly, the Party has failed to show
that Proposition 108 facially constitutes a
severe burden on the associational rights
of all major political parties.

[17] Regarding its as-applied chal-
lenge, the Court finds that the Party has
failed to meet its evidentiary burden of
demonstrating that Proposition 108 impos-
es a severe burden on the Party’s associa-
tional rights. See Nago, 833 F.3d at 1125.
In Jones, the Supreme Court determined
that the burden on the parties’ association-
al rights was severe, in part, due to evi-
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dence that there was a “clear and present
danger” that a party’s nominee would be
“determined by adherents of an opposing
party.” Jones, 530 U.S. at 578, 120 S.Ct.
2402. For example, a survey showed that
37 percent of California Republicans
planned to vote in the Democratic guber-
natorial primary, while 20 percent of Cali-
fornia Democrats planned to vote in the
Republican Senate primary. Id. The Su-
preme Court also discussed how the forced
association in California’s blanket primary
system had the “likely outcome ... of
changing the parties’ message.” Id. at 581-
82, 120 S.Ct. 2402.

The Tenth Circuit has not addressed
what type of evidence a political party
must present to establish that a primary
system imposes a severe burden on its
constitutional rights. The Ninth Circuit re-
quires a political party to provide “evi-
dence showing a ‘clear and present danger’
that adherents of opposing parties [will]
determine [its] nominees” or that the
“open primary system causes [party] can-
didates to moderate their policy stances.”
Nago, 833 F.3d at 1125. District courts in
the Ninth Circuit have found that primary
systems severely burden a party’s associa-
tional rights where expert reports identi-
fied “clear evidence of crossover voting.”
Idaho Republican Party v. Ysursa, 765 F.
Supp. 2d 1266, 1273-74 (D. Idaho 2011); see
also  Ravalli Cnty. Republican Cent.
Comm. v. McCulloch, 154 F. Supp. 3d
1063, 1070 (D. Mont. 2015), aff’d, 2016 WL
11859816 (9th Cir. Dec. 16, 2016) (noting
that plaintiffs could not use evidence of
crossover voting from other states to dem-
onstrate a possibility of crossover voting in
Montana).

At the hearing, the Party presented no
evidence of crossover voting or any other
evidence suggesting that unaffiliated vot-
ers or voters affiliated with rival parties
might determine the Party’s nominees. See
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Nago, 833 F.3d at 1125. Although it is
undisputed that the number of active unaf-
filiated voters in Colorado is double the
number of active Republican voters, see
Ex. 24 at 1, 1 3, the Party presented no
evidence regarding the number of unaffili-
ated voters who participated in certain pri-
mary elections since the enactment of
Proposition 108. The Party offered no evi-
dence that unaffiliated voters changed the
outcome of any specific primary races in
2018, 2020, or 2022.1> While voter secrecy
laws safeguard the confidentiality of a vot-
er’s ballot selections, creating an obstacle
to proving that unaffiliated voters have
been instrumental in electing a candidate
that Party members would not have elect-
ed in a closed primary, the Party’s data
subscription through SCORE provides it
with the names of unaffiliated voters, their
contact information, and which primary
elections each unaffiliated voter participat-
ed in. The Party could have conducted a
poll of unaffiliated voters to determine
whether the unaffiliated voters had candi-
date preferences that diverged from the
candidate preferences of Party members.'®
The Party acknowledged in its closing ar-
gument that one way to potentially deter-
mine whether unaffiliated voters influ-
enced the outcome of a primary election
would be to look at the winning candidate’s

15. Several of the Party’s witnesses speculated
that unaffiliated voters could influence the
outcome of a primary race. For example,
Chairman Williams testified that he believes
“dark money groups wish to engage in these
primary contests to sway the outcome for a
candidate that may not be as committed to
the Republican Party platform.” Similarly,
Trent England, a fellow at the Oklahoma
Council of Public Affairs, testified that, if un-
affiliated voters are allowed to participate in
the primary, there is the “possibility of having
candidates who are actually opposed to the
party platform” selected as the Party’s candi-
date for the general election. Mr. England
stated that “there is a potential that you could
have an organized effort of [unaffiliated vot-
ers] who could hijack the Republican pri-

policy positions on contested issues, such
as abortion or immigration, compared to
the Party’s platform on those issues. How-
ever, the Party presented no such analysis
at the evidentiary hearing. In contrast, the
Secretary’s witness, Professor Sides, testi-
fied that he was unaware of any conclusive
empirical evidence showing that unaffiliat-
ed voters have changed the outcome of any
primary election. Additionally, academic
literature demonstrates that the likelihood
of party raiding is very rare.

Furthermore, at the evidentiary hearing,
the Party presented no evidence suggest-
ing that Colorado’s semi-open primary sys-
tem causes candidates to moderate or
change their policy stances on specific is-
sues. See Nago, 833 F.3d at 1125; Idaho
Republican Party v. Ysursa, 660 F. Supp.
2d 1195, 1201 (D. Idaho 2009) (“The Court
cannot conclude, based on mere assertions,
that Republican candidates have modified
and will continue to modify their political
messages, ideologies and positions because
of [the] current open primary system. Sur-
veys, expert testimony, statistics and/or
testimony from the candidates themselves
is needed.”). The Party’s witness, Mr.
Lundberg, admitted that as a candidate, “I
don’t really craft my message according to
who is out there as much as simply telling

mary.” However, Chairman Williams and Mr.
England presented no evidence to suggest
that the theoretical possibility has ever mate-
rialized in any election. Accordingly, this tes-
timony is insufficient to satisfy the Party’s
burden.

16. The Party submitted third-party polling in-
formation, see Ex. 25, which shows that polls
can be used to determine voter behavior and
preferences. In a state like Colorado, where
voters are automatically registered as unaffili-
ated voters, a poll might provide relevant
information regarding whether Party mem-
bers have different ideological views or candi-
date preferences from unaffiliated voters who
choose to participate in the Party’s primary.
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[voters] who I am.” Professor Sides testi-
fied that there is no evidence demonstrat-
ing any relationship between primary rules
and the ideologies of winning candidates.
In short, because the Party has presented
no evidence that Colorado’s semi-open pri-
mary system causes candidates to change
their policy positions or that unaffiliated
voters might have an outcome determina-
tive effect on the Party’s nominees, the
Party has failed to show that Proposition
108 imposes a severe burden on its associ-
ational rights. See Nago, 833 F.3d at
1125.17

[18,19] However, even if the Party
had demonstrated that the semi-open pri-
mary poses a severe burden on its associa-
tional rights, under Proposition 108, the
Party still has the ability to opt out of the
semi-open primary and use a closed as-
sembly or convention nomination process
open only to Party members. Courts must
“analyze ballot-access opportunities in sum
rather than in isolation.” Utah Republican
Party, 892 F.3d at 1088 (“due weight
should be accorded to whether a chal-
lenged provision stands in isolation as the
sole method for accessing the ballot, or
whether candidates have alternative and
constitutionally sufficient paths through
which to qualify. In the latter circum-
stance, the burden that any one particular
route to ballot access that the law places
on candidates, voters, and parties is neces-
sarily reduced”). The Court finds that the
Party has failed to show that the three-

17. The Party presented some evidence that
candidates’ marketing costs have increased
under Proposition 108. However, the Party
failed to explain how these costs impose a
severe burden on the Party’s associational
rights. Complying with election regulations
frequently imposes economic costs on parties
and candidates.

18. As noted in Walker, “[c]onstitutions and
rules of procedure routinely make legislation,
and thus advocacy, on certain subjects more
difficult by requiring a supermajority vote to
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fourths opt-out threshold constitutes a se-
vere burden on its associational rights. The
Party contends that the three-fourths re-
quirement is “nearly impossible to meet.”
Docket No. 39 at 7. While it is undoubtedly
true that there are constitutional limits on
how high a state can raise the bar on a
supermajority requirement in the voting
context, the Court does not find that the
three-fourths opt-out provision of Proposi-
tion 108 reaches that limit. Evidence at the
hearing, including the results of Commit-
tee votes and the testimony of Ms. Taheri
and Mr. Wadhams, demonstrates that the
Committee often surpasses a supermajori-
ty voting threshold on certain issues. See
Exs. 8, 10. The Party’s inability to opt out
of the semi-open primary for the last three
election cycles is not due to an impossible
structural barrier, but rather arises from
robust policy disagreement within the Par-
ty. As the Tenth Circuit discussed in
Walker, which also involved plaintiffs who
sincerely felt frustrated by the burden of a
supermajority provision, the difficulty of
attaining a supermajority voting threshold
does not implicate the First Amendment:
the “First Amendment ensures that all
points of view may be heard; it does not
ensure that all points of view are equally
likely to prevail.” Walker, 450 F.3d at
1101." The Party has presented no legal
authority suggesting that any court has
invalidated a supermajority voting require-
ment in a freedom of association as-applied
challenge.

enact bills on certain subjects. Those who
propose, for example, to impeach an official,
override a veto, expel a member of the legisla-
ture, or ratify a treaty might have to convince
two-thirds of the members of one or both
houses to vote accordingly. State constitutions
attach supermajority requirements to a bew-
ildering array of specific categories of legisla-
tion, including appropriations bills, tax levies,
bonding bills, debts, land use regulations, the
salaries and discipline of state officials, dis-
trict formation and redistricting, and judicial
administration.” Walker, 450 F.3d at 1100-01.
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[20] Finally, the Court rejects the Par-
ty’s argument that Proposition 108 is un-
constitutional because it prohibits the Par-
ty from choosing a closed primary election
funded by the State. See Docket No. 39 at
8. A political party does not have a consti-
tutional right to nominate its candidates by
a certain method. See Miller, 503 F.3d at
368 (“a party has no constitutional right

. to select its nominees by primary”);
Am. Party of Texas v. White, 415 U.S. 767,
781, 94 S.Ct. 1296, 39 L.Ed.2d 744 (1974)
(noting that it “is too plain for argument”
that the State “may insist that intraparty
competition be settled before the general
election by primary election or by party
convention”); Jones, 530 U.S. at 572, 120
S.Ct. 2402 (“a State may require parties to
use the primary format for selecting their
nominees, in order to assure that intrapar-
ty competition is resolved in a democratic
fashion”); New York State Bd. of Elections
v. Lopez Torres, 552 U.S. 196, 206, 128
S.Ct. 791, 169 L.Ed.2d 665 (2008) (“Selec-
tion by convention has never been thought
unconstitutional, even when the delegates
were not selected by primary but by party
caucuses”); see also Utah Republican Par-
ty, 892 F.3d at 1078-79.

[21] The Party has failed to demon-
strate that Proposition 108 imposes a se-
vere burden on its associational rights and
therefore strict scrutiny is inapplicable.
See Utah Republican Party, 892 F.3d at
1077. When “regulations impose lesser
burdens, ‘a State’s important regulatory
interests will usually be enough to justify
reasonable, nondiscriminatory restric-
tions.” ” Id. (quoting Clingman, 544 U.S. at
586-87, 125 S.Ct. 2029).

b) State’s Interests

The Secretary argues that Proposition
108’s optional, semi-open primary system
supports the State’s interests in (1) “facili-
tating increased voter participation;” (2)
“promoting fairness;” (3) “ensuring admin-

istrative efficiency;” and (4) “preserving
the integrity of the nominating process.”
Docket No. 51 at 7.

[22] Increasing voter participation in
primary elections is an important State
interest. See Greenville, 824 F. Supp. 2d at
671 (“States have an important interest in
promoting voter participation in the elec-
toral process”); Utah Republican Party,
892 F.3d at 1084 (increasing “voter partic-
ipation” constitutes “the very backbone of
our constitutional scheme”). Professor
Sides’ analysis demonstrated that, after
the passage of Proposition 108, voter turn-
out in Colorado’s 2018 and 2022 primary
elections increased by nine points com-
pared to voter turnout in the 2010 and
2014 primary elections. Proposition 108’s
higher voter turnout rate is consistent with
academic studies showing that voter turn-
out rates are higher in states with more
open primary systems. The Court finds
that the Secretary’s important regulatory
interest of increasing voter participation
justifies the minimal burden imposed on
the Party’s associational rights. See Green-
ville, 824 F. Supp. 2d at 672 (finding that
South Carolina’s open primary law with an
opt-out provision was adequately justified
by the state’s legitimate interest in encour-
aging voter participation in primary elec-
tions). As a result, the Party has not dem-
onstrated that it is likely to succeed on the
merits of its first and second claims.

2) Third Claim - First Amendment
Freedom of Speech

The Party’s third claim alleges that
Proposition 108 infringes its rights to free-
dom of speech under the First Amend-
ment. Docket No. 1 at 15-17. The Party
argues that “[florcing a political party to
lend its name to a nominee who may not
reflect the views of a majority or even
plurality of the party’s members is com-
pelled speech.” Docket No. 39 at 10. The
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Secretary responds that Proposition 108
does not compel speech because it does not
force political parties to proceed by a pri-
mary and Proposition 108 does not prevent
the Party from disseminating its own
views or endorsing certain candidates.
Docket No. 51 at 11. Furthermore, the
Secretary argues that the Party cites no
case holding that a similar primary law
constitutes compelled speech. Id. at 10.

[23,24] The First Amendment protects
an individual’s “right to speak freely and
the right to refrain from speaking at all.”
Semple v. Griswold, 934 F.3d 1134, 1143
(10th Cir. 2019) (quoting Wooley v. May-
nard, 430 U.S. 705, 714, 97 S.Ct. 1428, 51
L.Ed.2d 752 (1977)). “To state a compelled-
speech claim, a plaintiff must establish
three elements: (1) speech; (2) to which the
speaker objects; that is (3) compelled by
some governmental action.” Id. In addition
to freedom of association claims, the
Anderson—Burdick balancing test also ap-
plies to free speech challenges to electoral
regulations. See Campbell v. Buckley, 203
F.3d 738, 742 (10th Cir. 2000).

[25] The Court finds that the Party
has not shown that it is likely to succeed
on the merits of its compelled speech claim
because the Party has presented no evi-
dence that it is forced to lend the Party’s
name to a candidate who does not reflect
the views of the Party. As discussed previ-
ously, the Party presented no evidence
that unaffiliated voters changed the out-
come of any primary races in 2018, 2020,
or 2022. The Party presented no evidence
that, after the passage of Proposition 108,
any nominee has held policy views that
significantly differed from the Party’s plat-
form. In contrast, Professor Sides testified
that he was unaware of any conclusive
empirical evidence showing that unaffiliat-
ed voters have changed the outcome of any
primary election. Even if the Party be-
lieves that there is a possibility that a
winning candidate in its primary may not
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be the nominee preferred by Party mem-
bers, the Party has a choice under Propo-
sition 108’s opt-out provision to use a
closed assembly or convention nomination
process limited to Party members. The
Party has failed to explain how its speech
is compelled by governmental action when
it has a statutory choice to proceed with a
nomination process limited to Party mem-
bers. See Semple, 934 F.3d at 1143 (“As to
the compulsion element, this court has
held that the governmental measure must
punish, or threaten to punish, protected
speech by governmental action that is reg-
ulatory, proscriptive, or compulsory in na-
ture.”) (citation and quotations omitted).
The Party has not identified any case, and
the Court found no case, holding that a
semi-open primary system with an opt-out
provision constitutes compelled speech.

Accordingly, any burden that Proposi-
tion 108 imposes on the Party’s free
speech rights is not severe. The Court
finds that the Secretary’s important regu-
latory interest of increasing voter partic-
ipation justifies the minimal burden im-
posed on the Party’s free speech rights, as
discussed above. As a result, the Party has
not demonstrated that it is likely to suc-
ceed on the merits of its third claim.

3) Fourth Claim - Vote Dilution

The Party’s fourth claim asserts that
Proposition 108 dilutes the votes of the
Party’s members under the Equal Protec-
tion Clause of the Fourteenth Amendment
by allowing unaffiliated voters to vote in
its primary. Docket No. 1 at 17-18. Specifi-
cally, the Party argues that Proposition
108 dilutes votes through “ballot-box stuff-
ing.” Docket No. 39 at 10 (citing Reynolds
v. Sims, 377 U.S. 533, 555, 84 S.Ct. 1362,
12 L.Ed.2d 506 (1964)). The Secretary ar-
gues that the Party has cited no case law
holding that a registered party member’s
vote “is diluted by opening the party’s
primary to unaffiliated voters.” Docket No.
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51 at 11. The Secretary asserts that
“‘[bJallot-box stuffing’—or the practice of
forging and returning false ballots to ‘cre-
ate a false and fictitious return respecting
the votes lawfully cast'— bears no resem-
blance to the lawful counting of unaffiliat-
ed Coloradans’ votes pursuant to Proposi-
tion 108.” Id. (quoting United States wv.
Saylor, 322 U.S. 385, 388, 64 S.Ct. 1101, 88
L.Ed. 1341 (1944)). Furthermore, the Sec-
retary argues that the votes of the Party’s
members are not diluted because the Par-
ty has a choice to opt out of the semi-open
primary. Id. In reply, the Party asserts
that Michel v. Anderson, 14 F.3d 623 (D.C.
Cir. 1994), is on point. Docket No. 63 at 5.
The Party argues that the vote dilution in
this case consists of “potentially 1.8 million
unaffiliated voters able to swamp the 929,-
000 or so registered Republican voters.”
Id.

[26,27] The Fourteenth Amendment’s
Equal Protection Clause “prohibits states
from restricting or diluting votes in viola-
tion of the ‘one person, one vote’ princi-
ple.” Navajo Nation v. San Juan Cnty.,
929 F.3d 1270, 1282 (10th Cir. 2019) (quot-
ing City of Herriman v. Bell, 590 F.3d
1176, 1185 (10th Cir. 2010)). “Under the
one-person, one-vote principle, the right to
vote ‘is infringed when legislators are
elected from districts of substantially un-
equal population.”” Id. (quoting Avery wv.
Midland Cnty., Tex., 390 U.S. 474, 478, 88
S.Ct. 1114, 20 L.Ed.2d 45 (1968)).

[28] The Court finds that the Party
has failed to demonstrate a likelihood of
success on the merits of its vote dilution
claim. In Reynolds, the Supreme Court
held that the right to vote cannot be “dilut-

19. The Court finds that the Michel case is not
on point. In Michel, several congressmen and
individual voters challenged the constitution-
ality of a House of Representatives’ rule
granting delegates from Puerto Rico, Guam,
the Virgin Islands, American Samoa, and the
District of Columbia the right to vote in the

ed by ballot-box stuffing.” Reynolds, 377
U.S. at 555, 84 S.Ct. 1362 (citing Saylor,
322 U.S. at 385, 64 S.Ct. 1101). The Su-
preme Court in Saylor described ballot-
box stuffing as the practice of inserting
“false ballots” into the ballot box, “togeth-
er with the other ballots lawfully cast, so
as to create a false and fictitious return
respecting the votes lawfully cast.” Saylor,
322 U.S. at 386, 64 S.Ct. 1101. The Court
agrees with the Secretary that Proposition
108 is not akin to ballot-box stuffing. There
is no evidence that unaffiliated voters are
casting “false ballots” under Proposition
108. See id. The “loss of political power
through vote dilution is distinet from the
mere inability to win a particular election.”
Thornburg v. Gingles, 478 U.S. 30, 57, 106
S.Ct. 2752, 92 L.Ed.2d 25 (1986). The Par-
ty has not identified any case, and the
Court found none, holding that a semi-
open primary system dilutes votes in viola-
tion of the “one person, one vote” princi-
ple.” As a result, the Party has not dem-
onstrated that it is likely to succeed on the
merits of its fourth claim.

4) Fifth Claim - Equal Protection
Claim between Minor and
Major Parties

The Party’s fifth claim asserts that
Proposition 108 violates the Equal Protec-
tion Clause of the Fourteenth Amendment
by treating major political parties and
their members differently from minor po-
litical parties and their members. Docket
No. 1 at 19-21. Specifically, the Party ar-
gues that “voters affiliated with major po-
litical parties such as Plaintiff are not per-
mitted to participate in a primary election

Committee of the Whole. Michel, 14 F.3d at
624-25. The court found that the changes did
not violate the constitutional requirement that
the House “‘be composed of members.” Id. at
630-32. The Court therefore did not reach the
vote dilution claims.
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to choose their party’s nominees without
their votes being diluted by unaffiliated
voters, but voters affiliated with minor po-
litical parties are permitted to do so. That
differential treatment infringes upon the
fundamental voting rights of voters affiliat-
ed with major political parties.” Docket
No. 39 at 11. The Secretary argues that
political parties, and voters affiliated with
political parties, are not a “suspect class”
under the Equal Protection Clause. Docket
No. 51 at 12. The Secretary argues that
Proposition 108’s classification between
major and minor political parties passes a
rational basis test because there are obvi-
ous differences between the needs of ma-
jor and minor parties. Id. In reply, the
Party argues that strict scrutiny is the
appropriate level of review. Docket No. 63
at 5-6.

[29-32] The Equal Protection Clause
of the Fourteenth Amendment provides
that “[nJo state shall ... deny to any
person within its jurisdiction the equal
protection of the laws.” U.S. Const. amend.
X1V, § 1. The Equal Protection Clause is
“essentially a direction that all persons
similarly situated should be treated alike.”
City of Cleburne, Tex. v. Cleburne Living
Ctr., 473 U.S. 432, 439, 105 S.Ct. 3249, 87
L.Ed.2d 313 (1985); see also Price-Corneli-
son v. Brooks, 524 F.3d 1103, 1109 (10th
Cir. 2008). “If the challenged government
action implicates a fundamental right, or
classifies individuals using a suspect classi-
fication, such as race or national origin, a
court will review that challenged action
applying strict scrutiny.” Price-Cornelison,
524 F.3d at 1109. If the action “classifies
people according to a quasi-suspect charac-
teristic, such as gender or illegitimacy,
then [the] court will apply intermediate
scrutiny.” Id. If the action “does not impli-

20. The Court already found that the Party was
unlikely to succeed on the merits of its vote
dilution claim. Therefore, the Party’s sugges-
tion that major and minor parties are treated
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cate either a fundamental right or a pro-
tected class, [the] court will apply a ration-
al basis test.” Id. at 1110.

[33-35] The Court will first consider
what level of scrutiny is appropriate for
this claim. Political parties are not “an
inherently suspect class” under the Equal
Protection Clause. Greenville, 824 F. Supp.
2d at 669; see also Donald J. Trump for
President, Inc. v. Boockvar, 493 F. Supp.
3d 331, 414 (W.D. Pa. 2020) (noting that
inherently suspect classes include race, al-
ienage, or national origin; “[p]olitical par-
ties are not such a suspect class”). Al-
though the “right to vote is a fundamental
right,” see Save Palisade FruitLands v.
Todd, 279 F.3d 1204, 1210 (10th Cir. 2002)
(citing Reynolds, 377 U.S. at 554, 84 S.Ct.
1362), the Party does not allege that Prop-
osition 108 infringes the ability of its mem-
bers to vote in a semi-open primary elec-
tion. Proposition 108 allows both Party
members and unaffiliated voters to partici-
pate in the Party’s primary election. See
Colo. Rev. Stat. §§ 1-4-101(2)(a)-(b), 1-7-
201(2.3). When “all voters” are “given an
opportunity to vote ... [there is] no bur-
den on a fundamental right to vote.” Save
Palisade FruitLands, 279 F.8d at 1213.2
Furthermore, as discussed previously, the
Party and its members have no constitu-
tional right to nominate candidates by a
certain method. See Miller, 503 F.3d at
368. Because Proposition 108’s classifica-
tion between major parties and minor po-
litical parties “does not implicate either a
fundamental right or a protected class,
[the] court will apply a rational basis test.”
See Price-Cornelison, 524 F.3d at 1110.

[36,37] Under the rational basis stan-
dard, “the classification need only bear a
‘rational relation to some legitimate end to

differently due to the dilution of major party
members’ votes, see Docket No. 39 at 11, is
unavailing.
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satisfy the Equal Protection Clause.””
Save Palisade FruitLands, 279 F.3d at
1213 (quoting Kinnell v. Graves, 265 F.3d
1125, 1128 (10th Cir. 2001)). In White, the
Supreme Court found that states could,
under the Equal Protection Clause, re-
quire smaller political parties to nominate
candidates through a convention, while re-
quiring major parties to nominate candi-
dates through a primary election. White,
415 U.S. at T81-82, 94 S.Ct. 1296. The
Supreme Court acknowledged that
there are obvious differences in kind
between the needs and potentials of a
political party with historically estab-
lished broad support, on the one hand,
and a new or small political organization
on the other. (A State is not) guilty of
invidious discrimination in recognizing
these differences and providing different
routes to the printed ballot.

Id. at 782 n.13, 94 S.Ct. 1296 (citations and
quotations omitted). The Secretary argues
that the State could rationally conclude
that it has an interest in including unaffili-
ated voters in a major party’s primary
when the party does not opt out of the
primary, but the State has less of an inter-
est in including unaffiliated voters in a
minor party’s primary because minor par-
ties “usually do not require the winnowing
function of a primary between multiple
candidates.” Docket No. 51 at 12. The Sec-
retary also asserts that Proposition 108
supports the State’s interest in ensuring
administrative efficiency. Id. at 7. Testimo-
ny at the evidentiary hearing revealed
that, over the past four years, only one
minor political party has participated in a
primary election. States have an important
interest in protecting the “efficiency of
their ballots and election processes.” Tim-
mons, 520 U.S. at 364, 117 S.Ct. 1364. The
Court finds that Proposition 108’s classifi-
cation between major and minor political
parties bears a rational relationship to the
legitimate state interest of ensuring ad-
ministrative efficiency. See id.; White, 415

U.S. at 782 n.13, 94 S.Ct. 1296; Save Pali-
sade FruitLands, 279 F.3d at 1213. Conse-
quently, the Party has not demonstrated
that it is likely to succeed on the merits of
its fifth claim.

B. Other Preliminary Injunction
Factors

Because the Party has failed to establish
a likelihood of success on the merits, the
Court declines to address the other prelim-
inary injunction factors. See Dalkita, Inc.
v. Distilling Craft, LLC, 356 F. Supp. 3d
1125, 1140-41 (D. Colo. 2018) (denying pre-
liminary injunction where movants failed
to show a likelihood of success on the
merits without considering the remaining
preliminary injunction factors); see also
Vill. of Logan v. U.S. Dep’t of Interior, 577
F. App’x 760, 766 (10th Cir. 2014) (unpub-
lished) (noting that “a plaintiff’s failure to
prove any one of the four preliminary in-
junction factors renders its request for
injunctive relief unwarranted”). The Court
also declines to address the Secretary’s
arguments regarding the Purcell doctrine
or laches. See Docket No. 51 at 13-16.

IV. CONCLUSION
It is therefore

ORDERED that plaintiff's Motion for
Preliminary Injunction [Docket No. 39] is
DENIED.
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